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PREFACE 



Among the various manuscripts left by the late 
Henry W. Williams, Associate Justice of the Su- 
preme Court of Pennsylvania, was found the ma- 
terial for this book, apparently ready for publica- 
tion. It is now printed in the form in which it 
remained at the time of his sudden and lamented 
death with merely the addition of head notes to 
the several chapters, a table of contents and an in- 
dex. 

As the reader will observe, the book is filled with 
advice of a most practical kind, arranged and 
stated in that forceful and lucid style for which 
Mr. Justice Williams was pre-eminently noted. 

It is hoped that this little book will not only serve 
as a memorial of an able, upright and conscien- 
tious judge, but will be exceedingly helpful to 
those who are entering upon the work of their 
chosen profession, and will also tend in some 
degree to encourage the preservation of those high 
ideals which are in danger of being disregarded 
and forgotten amidst the commercialism of the 
present age. 

Henry Warren Williams came of that sturdy 
Scotch-Irish race which has played so large a part 
in the upbuilding and development of our country. 

iii 



IV PREFACE 

He was bom July 30, 1830, at Harford, Susque- 
hanna County, Pennsylvania, and received his 
early education at the village school of his native 
place, afterwards attending Franklin Academy of 
Harford. 

When he became of age he removed to Wells- 
boro, Tioga County, where he was, in 1854, ad- 
mitted to the Bar. He seems from the beginning 
to have been a close student and to have impressed 
those about him with a very high regard for his 
intellectual powers. 

After a practice extending over a period of some 
ten years his reputation as a lawyer and a scholar 
was widely known, and his ability and sterling 
qualities were so thoroughly recognized that in 
1865 he was appointed by Governor Curtin addi- 
tional law judge of the Fourth Judicial District of 
Pennsylvania, then consisting of the Counties of 
Tioga, Potter, Elk, McKean and Cameron, being 
subsequently elected for the full term. In the year 
1871 he became President Judge of Tioga County, 
to which office he was again elected in the year 
1881. 

Upon the death of Chief Justice Mercur, in 
1887, Judge Williams was commissioned an As- 
sociate Justice of the Supreme Court, and sat in 
that tribunal down to within a few days of his 
death, which occurred January 25, 1899. 

During a judicial career of some thirty-three 
years he established a reputation for solid learn-. 
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ing and logical reasoning which entitles him to 
rank with the best of the many eminent jurists 
which Pennsylvania has produced. 

It was said of him that: ''He seized readily and 
strongly upon the 'pinch of the case/ maintained 
his grasp upon it, and in clear, concise sentences, 
in a style constantly improving as he waxed in 
wisdom, but grew weaker in physical strength, dis- 
posed of all extraneous matters, developed the real 
controversy, discussed authorities, foraiulated con- 
clusions and pronounced the final judgment" 

He pronounced the opinion of the Court in some 
six hundred cases which are to be found in the 
seventy-five volumes of reports from ii6 to 191 
Penna., inclusive. 

Possessing in a high degree those mental and 
moral qualities without which no man can be truly 
great, his death was a distinct loss, not only to the 
Bench and Bar, but to the community in which he 
lived. C. H. R. 

April, 1906. 
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CHAPTER I 

EXPLANATORY 

Analogy between evolution in nature and the progress of 
human achievement — ^Transmission of experience — In^ 
disposition of youth to profit by advice — Necessity of a 
meeting of the minds. 

Naturalists tell us that each generation of the 
coral insect makes a substantial contribution to the 
column on which its progeny are to live. In con- 
formity with the laws of nature each insect adds 
the solid matter of its own frame to the upgrowing 
reef, and by so much lifts its surface nearer to the 
open air and the sunlight. 

There is an important material sense in which 
the same thing may be affirmed of the gen- 
erations of men. The cleared fields, the tun- 
neled mountains, the iron road ways, the labor 
saving machinery, the built up cities of one 
generation become the inheritance of the next 
without regard to the laws of descent. By so much 
as the sum total of these achievements, the coming 
generation is lifted at the outset by the contribu- 
tions of its predecessors. So is it with the literary 

I 



2, SUGGESTIONS FOR YOUNG COUNSEL. 

and scientific acquisitions of men, each generation 
lays these treasures also at the feet of its succes- 
sor that it may begin its career with all the ad- 
vantages which the life-long labor of the other had 
gathered. 

But the accimiulations of men are not all 
of a character to be thus transmitted. They 
gather treasures that cannot be measured or 
weighed; that will not pass by descent or become 
assets for the payment of debts in the hands of a 
personal representative. These treasures may have 
great value for him who gathered them and they 
may seem of but little worth to others, but they are 
personal, like the common law remedies for torts, 
they die with the person and it may be that those 
to whom they would have been offered are very 
glad they do. It is true however that the accumu- 
lations of years of experience and observation can 
only pass by gift. They must be voluntarily im- 
parted by the possessor or they can never be en- 
joyed by others. Ordinarily, however, there is no 
reluctance on the part of the possessor of the re- 
sults of years of experience to impart them to his 
juniors. He is ordinarily only too willing to be- 
stow his counsels on any one who will listen. The 
trouble is to find an interested listener. 

The popular proverb that ''it takes two to make 
a bargain" expresses only half of what is neces- 
sary, for the two persons must concur in the thing 
to be done. A buyer may seek many days before 
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he finds that which he wants in the hands of one 
willing to part with it; but when one who wishes 
to buy meets one who wishes to sell, the terms of 
the sale will be readily fixed upon. Where no price 
is asked the same necessity for two concurring 
minds exists. Alienation by gift requires an agree- 
ing second party as truly as any other form of 
alienation and without such party it can not be con- 
summated. There must be one having something 
to give and willing to give it, and another willing 
to receive it or the transfer cannot be effected. 

The lessons learned from experience cannot be 
forced from their possessors against their will, nor 
can they force them upon an unwilling recipient. 
Our material stores may go to our next of kin 
under the provisions of the law without any act of 
ours, but our accumulations which are the result of 
observation and contact with the world through 
many years of trial and conflict must go, as our 
confidence goes, to those only who seem to deserve 
and to desire it. If we could always remember this 
and bestow or withhold our advice in accordance 
with it, many of us would be happier and more use- 
ful than we now are. The trouble is that men are 
very often disposed to insist upon making liberal 
donations of good advice to those who are not will- 
ing to become their donees. The result is that 
such persons regard the reluctance to receive their 
advice as affording the most conclusive evidence of 
the degeneracy, not only of the persons who decline 
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their gift, but of the whole generation to which 
they belong. These in turn agree in treating their 
good natured pursuers as garrulous old fossils who 
belong to a past social and business formation and 
who are therefore unable to understand the genera- 
tion among which they "lag superfluous.'' The 
parties to the proposed and really desirable trans- 
fer drift widely apart 

On the part of the offerer of his stores 
the sense of injury finds expression in some 
proverbs and ill-natured complaints, which have 
about as much malice as of melancholy in 
their tone, and which show that their authors only 
half comprehend the nature of their own troubles. 
They have offered their wares to those who were 
not in search of them, who do not feel any need 
for them, but whose present want as they under- 
stand it seems to be in an entirely different direc- 
tion; they decline the proposed donation because 
they do not want to be bothered with it. The ex- 
perience may be valuable, the advice may be excel- 
lent for those to whose needs and surroundings it 
is adapted, but for them to whom it is offered un- 
der the stress of their peculiar situation it is of no 
practical value whatever. 

There is no concurrence in a common pur- 
pose between the possible parties to an agree- 
ment, but as President Lincoln said of the 
warring states of the Union, they are "out of 
their proper practical relations" to each other and 
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•for that reason each misunderstands and exasper- 
ates the other. The old sadly conclude that the 
young are becoming fools, and the young are thor- 
oughly persuaded that their seniors are "bores." 
What is necessary is for the seller to find a buyer, 
for him who has lessons of experience to impart 
to find one who is in search, or who feels the need 
of just such an adviser. Then the concurring 
minds meet, the "proper practical relations" exist, 
and the adviser and the advised are mutually help- 
ful. 

To escape the fate of the voluntary adviser it 
is necessary then to select if possible, an audience 
to whom your advice will be welcome because it 
meets their present needs. 

In the hope of finding such an audience among 
the young men who are crowding their way into 
the legal profession with eagerness and with high 
hopes, the advice contained in the following pages 
is addressed to them. It relates to subjects in 
which they have a deep personal interest, subjects 
which must have for them a present practical 
value, subjects about which therefore it is natural 
to expect that they should be more than willing to 
hear. If coming to such an audience, upon such 
subjects, the advice offered fails to secure a patient 
hearing the writer will feel constrained to enquire 
very seriously whether the folly to be deplored is 
not rather in the selection of his topics and the 
manner of their treatment, than in the conduct of 
those who turn away from him. 



CHAPTER II 

ADMISSION TO THE BAR 

Impatience to engage in the active work of the profession — 
Admission merely preliminary— What qualities attract 
business — The importance of rational ideals — Pursuit of 
material success at the expense of character. 

The day of your admission to the bar of the 
courts is the fixed date, the stationary landmark 
from which all the subsequent events of your pro- 
fessional career will be reckoned and measured. 
Your years of preparatory study seemed long and 
uneventful to you. You became impatient of the 
necessary training and longed for the conflicts in 
which you saw strong men around you engage. 
You therefore anticipated with eager interest and 
with confident hope the coming of the auspicious 
day that should deliver you from your irksome ap- 
prenticeship and open to you the golden possibili- 
ties of actual business. It came at last. You sat 
within the enclosure and heard with quickened 
pulse and flushed face the formal motion made in 
due form in open court for your admission to prac- 
tice; you presented yourself before the clerk's desk 
and took, without hearing it, the oath of office of 
an attorney at law; you paid your respects in a 
smiling, patronizing way to the crier; you received 
6 
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the congratulations of your preceptor and a few ac- 
quaintances, and then you sat down a full fledged 
lawyer in good and regular standing, and wondered 
what the world would say and do about it, and 
whether clients would come crowding in upon you. 
It may be that you have been quite sanguine in 
your expectations. Young men are very likely to 
be. In this respect as in many others the proverb 
which affirms that "the thing which is is the thing 
that hath been and there is nothing new under the 
Sim" is shown to be true. 

There have been multitudes of young men 
coming to the bar, bright, active, earnest, ambi- 
tious, feeling a growing consciousness of strength 
and a desire to employ it, who have really 
believed that the world needed them and was 
waiting their advent into the arena of actual 
business, just as soon as they could be "sworn 
in," so that their services could be legally 
contracted for. They expected that men of busi- 
ness and money would crowd their offices with re- 
tainers in their hand waiting for them to accept 
and with business waiting their attention. The 
time came at last when they could step out from be- 
hind desks, lay off their student's garb and assume 
the toga of professional manhood. 

Long and weary days of waiting came and went, 
but the busy men with retainers in their hands and 
causes in the courts delayed their coming, slowly 
but steadily the bright day dreams which had been 
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SO confidently indulged in began to fade and dis- 
solve, and the dreamers began to feel like those 
awakening out of sleep; some of them rubbed open 
their eyes, looked thoughtfully about them and 
picked up such little scraps of business as came 
within their reach thankful for something to do and 
ready to do it with all their might. Others on awak- 
ening seemed amazed and overwhelmed at the ex- 
tent of their disappointment and the utter collapse 
of their expectations. They never forgave the 
world for its stupidity in failing to recognize their 
merit, and the world seemed to make no note of 
their words and to feel no care for their anger. 

Neither of these experiences is necessary or de- 
sirable. It is better to try and get a clear common 
sense view of the situation at the outset, to see 
things as nearly as possible as they really are, and 
set about the work of building up a business in a 
practical way. 

What then can your admission to practice do for 
you? It can not increase your acquirements, im- 
prove your mental discipline or add to your con- 
stitutional vigor. These will remain just as before. 
It will not improve your habits or your morals, nor 
can it affect your personal appearance or your ad- 
dress. In short, it will bring to you no one ele- 
ment of success. It merely invests you with a pro- 
fessional character and gives you a right to enter 
upon professional labor wherever you can find it. 
Your success will depend on yourself; on the meas- 
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ure of fidelity, of industry, of learning and of abil- 
ity you bring into the service of those who may 
employ you. 

If you are afflicted with the fancy that the world 
needs you and is waiting for you, it is best to be rid 
of it at once and accept the hard unpalatable fact 
that you need the world and cannot get along with- 
out it. Business men are not waiting with com- 
fortable retainers in their fingers for your advent 
at the bar, but you must wait longer than will be 
pleasant for business men to come to you. It may 
be a severe test of your patience, but there is no 
help for it; you must wait When at last they 
begin to come you must secure their confidence and 
their business by showing that you deserve them. 
Then the world will make haste to bring you pros- 
perity and reputation and men who never look be- 
low the surface of things will call you lucky. 

The fact is that a business man selects his law- 
yer upon the same principles that govern him in the 
selection of a bookkeeper, an agent or a confiden- 
tial clerk. In each case he wants the best qualifica- 
tions that he can command. He wants to be served 
intelligently, efficiently, honestly. He selects there- 
fore for his legal adviser some gentleman of the 
bar from whom he believes he will be able to se- 
cure the kind of service which he needs and gives 
him a trial. 

The qualities that will attract his attentioti 
and recommend you to him in the first in- 
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Stance will be the solid, not the showy ones. He 
will not employ you simply because you belong to 
the most aristocratic club, because you have read 
the latest novel or are familiar with the latest: 
opera, but because he believes that you have the. 
capacity for downright honest labor and the indus- 
try and ability necessary for its prosecution. The 
value of a professional man in a business point of 
view is to be estimated in the same way that the 
value of a piece of machinery is estimated. It de- 
pends altogether upon what he can do and how well 
he can do it. If he can accomplish nothing he vs 
worth nothing. If he can do more work than hvs 
neighbor or do it better he is worth more to hiis 
client and will command employment for that rea- 
son. 

It comes down at last to a question of qualifi- 
cations, natural and acquired, for the work you 
offer yourself to do, and he who is most completely 
equipped for the service of his clients may expect 
the largest measure of success. Now this may 
seem to be, and it really is, a dry matter of fact 
presentation of the subject, but it is the truth nev- 
ertheless. It is not generally recognized by young 
men as clearly as it should be because their own 
experience has not yet taught them its truth and 
their point of observation does not enable them to 
see the road by which success has been reached by 
their seniors. 

They look on at contests between profes- 



ADMISSION TO THE BAR. II 

sional athletes who are among the recognized 
leaders of the bar and are greatly impressed by the 
apparent ease with which they do their work, the 
readiness of their repartee, the clearness of their 
statements and their self possession under all the 
surprises and difficulties of an important trial, and 
it seems to them very easy to do if only they had 
an opportunity to do it. Their complaint is of the 
want of opportunity to show of what they are ca- 
pable and they are restless and impatient because 
it does not come quickly. They did not see the 
long and weary course of training that developed 
the powers they admired so much and they know 
nothing about it and think nothing of its necessity. 
They do see the splendid performance which that 
training has made possible and they confidently ex- 
pect to imitate it, when the coveted opportunity 
comes. Their position is substantially that of a 
traveler who, standing on an eminence, looks out 
over the landscape before him and sees on the edge 
of the horizon a range of hills. They stand up 
grandly against the background of blue sky and 
the surface of all their slopes seems smooth and 
regular and velvety. There is no appearance of 
ruggedness about them, no hint of ravines or preci- 
pices, but a soft purple haze rests on all their sum- 
mits and seems to flow down over their sides. It 
looks to be but a short journey to their base and 
an easy and delightful climb to reach their sum- 
mits; but the fact is the distance is long and the 
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enchantment which distance has lent to the view 
has disguised and transfigured them. When the 
traveler starts forward on his journey to the hills 
he soon realizes that he cannot reach them by the 
short line of his vision, but that descending from 
his eminence and crossing the intervening countrj' 
he must travel the same rough and uneven road 
that other travelers are compelled to follow. He 
must go down into deep defiles, across rapid tor- 
rents and over rocky ridges of whose existence he 
had not dreamed. When at last he reaches the 
hills themselves and stands on the slopes that so 
delighted him the enchantment is gone. The pur- 
ple haze of the distance has been lifted by near- 
ness, and in the open sunlight he is amazed to see 
their sides seamed with rocks and bared and black- 
ened by storms. 

So it is with many young men who are 
clamoring for an "opportunity." They lookout 
from their present standpoint of professional 
observation and they see standing over against 
them in strong relief the successful practition- 
ers in the prime of their powers. They regard 
such men with an enthusiastic admiration and look 
with wonder at the reputations they have built up 
and the fortunes they have acquired. They wish to 
be, intend to be, equally successful, and to their 
eager desires it seems but a short and easy journey 
from where they now stand to the summit of the 
success for which they hope. 
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An "opportunity" is the bridge with a single 
arch over which they expect to pass at once 
to success. But they will learn that there is 
no royal road, no bridge of air, that leads to 
success in the practice of the law. They will find 
it necessary to let go the clouds and keep their 
feet upon the dirt and stones of the common 
highway like ordinary mortals. They will be com- 
pelled to pick their way across the broad inter- 
vening region before they can reach the heights 
beyond. They must perform the labors and endure 
the fatigues of the way, bear its cares and its trials 
and so develop by the help of this tmpleasant but 
profitable discipline the patience, the perseverance 
and the strength that shall command success. 

The attempt to grasp at success by pushing by 
the disciplinary struggles that lead up to it is sure 
to bring disappointment. It is as unreasonable as to 
look for the harvest to follow at once after the seed 
time, or the developed and ripened fruit to replace 
the blossom without the usual interval of growth. 
This impatience at the restraint and delay 
incident to proper preparation is more frequently 
met with in our own country than in any other, and 
is due in great measure to the stimulating charac- 
ter of our peculiar social and political system. 

In fact it has come to be generally known and re- 
cognized as the spirit of "Young America." It may 
be characterized as a selfish, impetuous, irrever- 
ent spirit, filled with the desire to have and enjoy 
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the fruits of labor without the trouble or fatigue 
of the labor; to reach results without submitting to 
the ordinary processes of advancement and devel- 
opment; to enter at once into success without the 
necessity of la3ring the foundation or even build- 
ing the superstructure. 

To some extent the literature of the schools 
and the graduating class is responsible for this 
spirit for it holds up ordinarily a misleading 
standard before the young. The adoption of 
a high ideal is urged it is true, but in con- 
nection with the fine talk about ideals very 
much is made of the fact that the highest offices in 
the land are open to the himiblest child, and the ex- 
amples of those who have cleared the whole dis- 
tance between an obscure childhood and the chief 
magfistracy of the nation are held up as illustra- 
tions of what any child may do and become. Now 
our ideal man should represent to our minds the 
most manly qualities of our nature in their best 
development. 

When prosperity, personal or professional, 
comes to such a man it is the tribute which 
the public pays to the qualities which he is sure 
to possess. This public recognition of merit 
may come slowly; in exceptional cases it tnay not 
come at all, but the sterling qualities of a man are 
none the less desirable, none the less admirable on 
that account. His want of what may be called ex- 
ternal success is not due to the want of the quali- 
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ties that should command it, but to the fact that 
the public has not yet come to recognize him as 
their possessor. 

The danger of such constant magnifying of 
high position and exceptional success is that 
young men may not distinguish with sufficient 
clearness between the actual merit of an individual, 
and the recognition of that merit by the public; 
between the higher and truer success achieved in 
the mastery of self and the development of the 
qualities that make a noble manhood, and the 
honor or material success which results from the 
tribute which the public pays to those whom it be- 
lieves to be possessed of such qualities. If we do 
not make this distinction clearly we are in danger 
of looking in the wrong direction so that our vis- 
ion shall be dazzled by the splendor of the material 
success and we be led into the great folly of re- 
garding it as the true object of pursuit. It is 
sometimes possible to seek wealth or position for 
its own sake and find it, but it is not the best or the 
surest road to either; and it is never wise for a 
professional man to take the risks of such a course. 

The lawyer's fortune is in the confidence and 
good will of the public, and he should always re- 
member that the best way, the only sure way, to se- 
cure this confidence and good will is honestly to de- 
serve it. If you have learning and industry and 
integrity the public will sooner or later find it out 
and you will be in demand because of it. Business 
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success ordinarily comes to the man whose qualifi- 
cations are best and whose merit is most conspicu- 
ous. It is of the very first importance to every 
yotmg lawyer that he should begin his professional 
career with correct ideas upon this subject. 

If you set before yourself as the great object of 
your pursuit mere external success, "success by 
any means and at all hazards" you are almost cer- 
tain to miss your object. The very directness and 
selfish impetuosity of your methods. will drive it 
from you. But if the object uppermost in your 
thoughts is to build up for yourself a broad and 
substantial character, moral and professional, and 
if you keep on building with patience and pains- 
taking labor, you will find that success will come 
to you. Your learning and your worth will draw it 
to you as the magnet draws the iron filings. You 
may attract, but you cannot compel, public confi- 
dence or professional employment. 
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CHAPTER III 

LOCATION 

Success at the bar dependent largely on location — ^Advantage 
of establishing office at county seat — ^Access to public 
records — Interchange of professional experiences — City 
and country practice contrasted 

A young lawyer generally finds his first serious 
perplexity in determining where to locate. If his 
father is a lawyer with a fairly remunerative prac- 
tice, and the relations between father and son are 
what they should be, it will be exceedingly pleas- 
ant for both to occupy the same office and be mu- 
tually helpful to each other in their professional 
labors. Little by little the son can take up the bur- 
dens of labor and care that advancing years may 
compel the father to lay down and the father can 
give to his son the benefit of his counsel and the 
results of his experience after he has become unable 
to render him any more active assistance. To per- 
sons so happily situated the question of location 
has very little significance. It is practically settled 
in advance, inclination and interest both leading to 
the same conclusion. But to those who are not so 
fortunate the question is an important and pressing 
one, and sometimes it is really quite difficult to de- 
termine. 

2 17 
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For the consideration of young lawyers who 
have this question to settle for themselves the 
following suggestions are submitted: Do not lo- 
cate in a country village away from the courts and 
the public records. Such a location may bring you 
a little business in less time than you could expect 
to gather it up at the county seat, but the business 
will be small in amount, small in importance, 
and trivial in character. In the transaction of the 
business that comes to you at such a location you 
will be subject to several disadvantages which you 
cannot wholly relieve. 

You will often have occasion to consult the pub- 
lic records in the examination of titles, making 
searches for liens, looking into the pleadings in 
pending causes and for many other purposes, and if 
you are compelled to suspend the business in which 
you are engaged until you can send a messenger or 
go in person to the public offices for the informa- 
tion you need, you will find the interruption and 
delay a serious inconvenience. In some cases you 
may be able to relieve against this by a free use of 
the telegraph and telephone, if you have them at 
hand, but frequently a personal inspection of the 
record or attention to some requirement of prac- 
tice is practically indispensable. 

Another objection to such a location is that 
when you are in attendance upon the courts you 
are necessarily out of reach of your own office, 
your library and your papers, and the offices and li- 
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braries of your brethren will be in use for the pur- 
pose of their own causes so that you will not feel a 
comfortable measure of freedom in the use of them. 
What may be still more serious, you will be away 
from your own home and its comforts, jostled 
about at a hotel. You will not feel entirely at ease 
under such circumstances for you are out of your 
accustomed relations and surroundings. 

The situation of your cause and the inter- 
ests of your client may require you to move 
slowly, but your own situation or that of 
your family at home may be such as to render 
you restless, anxious and impatient of delay. When 
so situated in addition to your personal discomfort 
you will be unable to give your client the benefit 
of a disinterested judgment in the management 
of his cause and both you and he will be at a real 
disadvantage. Besides this you will (according to 
my observation lawyers so situated generally do) 
at the first practicable moment, leave the courts 
and return to your office and your home. The re- 
sult is likely to be that you are very little in the 
courts, that jurors, parties and the general public 
in attendance on the trial of causes will see very lit- 
tle of you and know almost nothing of your qualifi- 
cations, and your professional brethren will, in 
like manner, see and know little of you. 

Under such circumstances you must fail to se- 
cure the recognition and standing that you really 
deserve. Your business, your acquaintance and 
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your reputation will be local and, what is even 
more uncomfortable still, the people of the locality 
where your practice is will generally assign you to a 
lower rank among lawyers than you deserve. They 
will assume naturally enough that the reason for 
your choice of locality was in a feeling of inability 
to cope successfully with members of the bar lo- 
cated at the legal centre of the county, and they will 
for that reason conclude that you are not able to en- 
counter them successfully. They will not value 
you above what they regard as your own estimate 
of yourself; and they will accept your choice of 
location as affording satisfactory evidence of what 
your own estimate is. 

Another thing to be considered in this connection 
is the desirability of forming proper professional 
habits. This is not possible for you if isolated from 
the courts, the offices and professional resorts. You 
need the helps afforded by frequent and familiar 
contact with your brethren of the bar and especially 
with your seniors. There is a kindliness of manner, 
an easy courteousness of address, a quiet dignity of 
bearing that are the result of intercourse with gen- 
tlemen of your own profession and of being much 
in the public eye that you need to acquire. Besides 
this and of even more importance is the fact that 
much in the practice of the law is not written, but 
must be learned by observing attentively the pro- 
ceedings in the courts and by availing yourself of 
the experience and observation of others. 
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It is best, therefore, to be in a position where ob- 
servation is easy and where the stores of more ex- 
perienced practitioners may be readily called upon 
as occasion may require. It is a gratifying fact that 
in no other profession can there be found a more 
liberal, a more helpful or a more fraternal spirit, 
than is found in our own. 

In no other profession are beginners met 
with less coldness and distrust or helped with 
more unselfish and generous hand than in ours. 
The learning and experience of the wisest 
and best men at any bar may be drawn upon under 
proper circumstances by their juniors and made 
available for helping them over difficulties in the 
cases they may have in hand ; but before you will 
feel at liberty to avail yourself of such helps you 
will need to know your brethren and they must 
know you. You must establish pleasant personal 
relations with them before your professional rela- 
tions will be easy and familiar. This will be easy 
to do if you are located among them and meet them 
often; but it will be very difficult if you are lo- 
cated away from them and meet them only at 
long intervals and in the hurry of the terms of 
court. Then again we learn by observation as well 
as by study and it is important to our proper legal 
education that we live in a professional atmosphere. 

The interest taken among lawyers in important 
cases on trial, the discussion of nice questions as 
they .are raised, the tone of argument adopted by 
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men of learning and ability, the quiet review of the 
main incidents of the trial after it has closed, the 
warm commendation or the penetrating criticism 
of the bar in discussing the methods and positions 
of the advocates of the respective sides — ^these are 
all full of instruction and suggestion, and the law- 
yer whose location deprives him of the advantage 
of listening to and participating in such discus- 
sions is a greater loser than he realizes. Besides 
all this I confess for myself the settled belief 
that a young lawyer will become not only a broader 
and better practitioner, but a broader and better 
citizen and a truer and more courteous gentleman 
by having his associations largely among the ac- 
tive members of his own profession. In his daily 
intercourse with men of other pursuits he is usually 
the representative of some client and the interview 
has a definite business purpose. 

In the pursuit of this purpose he must be 
at one time exacting and combative, at another 
time secretive and defensive, or kindly and 
persuasive, as the exigencies of his client or 
the nature of the business in hand may re- 
quire. But when he meets his brethren socially 
the professional harness is laid off, conversation is 
easy and natural and conducted with a good degree 
of frankness and freedom, current events as well as 
legal questions are spoken of from the individual 
standpoint of the speakers. Their logical methods 
of thinking resulting from their professional train- 
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ing make their reflections upon the men and events 
of the day discriminating and helpful. 

For all these reasons and many more it is best 
for a young man when settling the question of lo- 
cation to take into accoimt the importance of being 
as much as possible among men of his own pro- 
fession. 

The next rule to be laid down is— do not locate 
at any place which you are not willing to accept as 
your home. There is a proverb current among 
housekeepers which affirms that "two moves are as 
bad as a fire." If this be true of the things which a 
man can carry with him how much greater the loss 
to a professional man in what he is compelled to 
leave behind. He leaves his clients and their busi- 
ness behind him. He leaves the friends whom he 
has drawn to him and who are ready and willing 
to serve him. He leaves substantially the reputation 
he has acquired in his years of waiting and work- 
ing and the vantage ground which it affords him. 
In a personal sense it may be true that he takes the 
good will of his friends along with him but the 
"good will" of his business, that sort of property 
so important to have and so difficult of exact legal 
definition, he leaves behind him. He can not trans- 
port it to his new home ; he cannot assure it by any 
sort of conveyance to his successor; he can only re- 
lease and quit claim for himself, and leave his 
friends to bestow it on whom they will afterwards. 
To attempt more than this will generally operate^ 
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like the common law "break of tenure" which arose 
from an "attempt to carry a larger estate than one 
hath," as a forfeiture of the estate actually held. 

It is wise, therefore, when settling this question 
of where to locate to restrain your present impa- 
tience, your haste to earn something, and take a 
good long look over the future. You want work to 
do and for that very reason you should go where 
work is abundant. You shrink naturally enough 
from competition with experienced and successful 
practitioners but you may as well remember that 
you can not do business and escape it. 

When there is work to be done, then men 
who are ready and willing to work will go in 
search of employment and you must quit the 
field or meet them. A timid child may some- 
times succeed in slipping noiselessly into a room 
so as to escape attention until he is there, but 
you cannot slip in that quiet way into suc- 
cessful business. You must win your profes- 
sional spurs. You must meet and measure strength 
with your brethren about you in an open contest, 
before impartial tribunals with watchful spectators 
on every side, and you must succeed on your own 
unaided strength or you must fail. There is no 
such thing as escaping the struggle and there is 
but one way out of it, that you can afford to take, 
and that is, to fight it out to the end. 

The places where business is most abundant are 
the centres of population and travel, and they are 



LOCATION. 25 

therefore the best places for the practice of the law. 
The quiet, peaceful country home with its simple 
tastes, and its regular habits, with its green fields 
and pure air and sweet open sunlight is the best 
place to grow and develop men, and prepare them 
for the trials and the responsibilities of an active 
business life ; but when once full grown, when they 
have reached a robust and vigorous manhood the 
town affords them the widest scope for their pow- 
ers, the most attractive and promising field for ac- 
tivity. 

Diversified industries, large accumulations of 
capital, speculative investments, a ceaseless activity 
in all departments of labor, competition sharp, 
shrewd and remorseless, with a never ending suc- 
cession of changes and disasters, are among the 
prominent characteristics of the business life of a 
large town. 

In this fierce and perpetual struggle there arc 
splendid opportunities opening for him who has the 
ability both to see and to seize them. The survival 
of the fittest (and the strength to survive is or- 
dinarily the proof of the fitness) is a law of busi- 
ness as well as of growth, and it finds frequent and 
striking illustration in our towns and cities, not 
only among merchants and bankers but among the 
members of all professions. 

Finally in settling this important question con- 
sider not only the situation and business prospects 
of the several places you may have under investi- 
gation, but consider also yourself I 
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You are after all the most important factor in 
the calculation ; you should therefore estimate your- 
self as intelligently and as impartially as you can. 
Your qualifications, your mental peculiarities, your 
aptitude for business, your power of adaptation, 
your social habits should all be taken into the ac- 
count in order to determine in which of several lo- 
calities you aremost likely to take root and grow. 
At this point many sad mistakes are being made 
constantly. 

I have known several men who were strug- 
gling along in a country town almost brief- 
less and penniless because they could not adapt 
themselves to the conditions of business and society 
around them. They were by their tastes and edu- 
cation better adapted to city life and might have 
succeeded in practice if in the city, but they could 
not understand country people nor could country 
people understand them. I have known others 
who were spending their lives in obscurity and pov- 
erty in a great city reaching vainly after a city 
practice, because they were, evidently to all but 
themselves, out of their normal surroundings and 
unable to adapt themselves to the habits and meth- 
ods of those about them. In both cases removal 
would afford the only prospect for an improved 
condition. And why can we not examine and reach 
just conclusions about ourselves? Are our busi- 
ness qualifications and our mental powers more 
difficult to determine than our moral qualities? 
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We are accustomed to exhortations to examine 
our motives and to hold the plumb line up to our 
daily conduct, and we in turn press the same duty 
on the attention of others. The men who are weak 
enough to reply "I can't'* are really very few. The 
truth is we can, and we are well aware of it. The 
debatable question is only whether we will. It is 
said of St. Augustine that he was accustomed to 
address himself in these words, "Go up into the tri- 
btmal of thy conscience and set thyself before thy- 
self !" He believed, and the world is full of men 
who believe, that it is possible for a man to be an 
impartial judge of his own motives and life. It is 
still easier to consider and determine the relative 
strength of one's physical or mental powers, and it 
is necessary to a wise choice of business or of loca- 
tion that it should be done. 

There are some things that we could do 
well, then some that if we do at all will be 
done indifferently, and there are some things that 
we should decline to undertake. No man will 
ever make the best results from the use of his capi- 
tal stock, whether it consists of merchandise or 
money or professional training, until he knows its 
extent and character and has considered how to in- 
vest it to the best advantage. If he is too weak, or 
too silly, to make up his own intellectual inventory 
and consider what can be done with the resources 
at his command that shall turn them to the best ac- 
count and promise the most profitable results, his 
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location is a question of very little consequence to 
himself or to anybody else. Locate where he may, 
if left to himself, he will turn out a miserable fail- 
ure. 



CHAPTER IV 
A lawyer's office 

Where an office should be located — Surroundings — Furnish- 
ings — Undesirable features — Application to business. 

Having made choice of a location at which to 
begin the practice of your profession, your next 
care will be to select a suitable office and to furnish 
it, so far as you may be able to do so, with the ar- 
ticles most necessary to the convenient transaction 
of your business. It is important that you should 
secure an office that shall be easy of access, conven- 
iently near the public offices and court rooms and 
in the immediate neighborhood of other lawyers; 
and it would be serious business mistake to regard 
any probable difference in rents as a reason for 
disregarding this direction. 

An office that has a tavern, a beer gar- 
den, a billiard room, a livery stable or other 
similar establishment as its next door neigh- 
bor, is never a desirable one at any price. 
The better class of people even among your own 
acquaintances, will feel a strong inclination to avoid 
such a neighborhood, while those who do not know 
you will have hard work to separate in their minds 
your office from its unsavory surroundings. But 
if you are among other lawyers you are not only 
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saved from the annoyances of a bad neighborhood 
but the respectability of your location is vouched 
for in advance, and your own respectability as a 
lawyer will be assumed, in a general way, by many 
who may not know you personally, because of the 
respectable character of your location. To that ex- 
tent at least the standing and reputation of your 
neighbors may be made to serve you, without re- 
gard to their own wishes in the matter. 

Then, too, it is very convenient and pleasant to 
have your office among those of your professional 
brethren. The transaction of business with them 
which is, or soon will be, an almost daily necessity, 
will be easier. Proper social relations with them 
will be established more speedily and will become 
more helpful to you when you are so situated as to 
meet them frequently and familiarly. It is well 
also to take into our reckoning our chameleon- 
like qualities. All men are susceptible to the influ- 
ence of surrounding objects, but the young are es- 
pecially so. 

If we are much in the society of men of any 
particular trade or profession we soon become fa- 
miliar with their peculiar habits, their modes of 
thinking and expression, and although we may 
never intentionally adopt them, we shall be almost 
certain to find that we are in some respects and to 
some extent affected by them. Here is a character 
making and a character modifying agency, a per- 
petual and powerful educating influence, and the 
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young lawyer should seek to draw it into his ser- 
vice and make it useful to him. He can do this 
only by placing himself in a position where his as- 
sociations will be largely with those who are in 
the same pursuit and who are to some extent his 
seniors in experience and his superiors in knowl- 
edge. After you have selected your office, its ar- 
rangement and furnishing will require some atten- 
tion. 

The accommodations which are needed in the 
way of room are, an outer or reception room, and 
an inner or consultation room. In the first of 
these you will put your clerk or student or errand 
boy, as the case may be, and in the absence of all 
these you may use it for your own ordinary work. 
In the other you will find the quiet necessary to un- 
interrupted labor, and the privacy required for 
confidential interviews with your clients. 

In the course of your practice there will be many 
things that your clients need to tell you without 
the least reservation or concealment, and there will 
be much that you ought to say to them as their le- 
gal adviser, and as to some extent the keeper of 
their consciences, that should be heard by no other 
ears. An opportunity for private conference with 
clients, where such confidential disclosures and di- 
rections can be safely made, is a necessary part of 
a lawyer's office. 

Some professional gentlemen whom I have 
known have tried to make one room answer 
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their needs by pressing into service for pur- 
poses of consultation, the common hall off which 
their office opens or the staircase by which it is 
reached, but it may be safely affirmed that a saving 
in rent made in this way will be found to be an ex- 
pensive economy. Most of us can recall the names 
of professional acquaintances of another sort who 
have convenient consultation rooms, but who seem 
to have no idea what to do with them. 

For want of any just notions on this sub- 
ject they make use of them as storehouses for 
superfluous and broken office furniture, as 
places of deposit for wood and coal for the 
front office, and as receptacles for cast-off ar- 
ticles of all sorts, including old boots and 
brooms and newspaper files and political docu- 
ments. When it becomes necessary for them to use 
such rooms for purposes of private conference they 
will take their clients inside and standing among 
the unsightly and sometimes unsavory articles that 
are stacked up about them, hurry through what 
should be a deliberate and careful consultation, in 
a very unsatisfactory and uncomfortable manner. 
Instead of using it in this unlawyer-like way, make 
your private office more cosy and comfortable than 
your outer or reception room. Put a plain, neat 
carpet on the floor and to protect it from a com- 
mon form of vandalism locate at convenient points 
about the room a sufficient number of cuspidores 
so as to leave no excuse to any person for failing 
to use them. 
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Place your office table so as to secure a 
good light for your work. This with a revolving 
chair for your own use and two or three easy chairs 
for your clients and friends will furnish the room 
suitably. If you are able to indulge in a revolving 
book rack to stand at your side that will hold your 
form books, digests and other books of reference 
so that you may have them constantly within reach, 
so much the better; but when you have put into it 
what is convenient and appropriate to its use as the 
private office of a lawyer let nothing more go in ! 

You may be a hobby rider in a mild way, but 
keep your old pottery and other articles out of your 
office. You may have a passsion for out door sports 
and indoor gymnastics but it is not best for you to 
advertise your amusements by placing the instru- 
ments you are accustomed to employ in a conspicu- 
ous spot in your professional sanctum. If you are 
a devotee of "national base ball," for example, 
you should store your bats and your regulation 
shoes and cap in some closet and not leave them 
where they will be sure to attract the notice of all 
who enter your office. If you are a crack shot at a 
glass ball or a flying bird be careful that you leave 
your double-barreled gun and other paraphernalia 
at your home, boarding house or some other con- 
venient place, and never bring them into your law 
office. Take the same advice in regard to your 
fishing rod and basket, and the diagram of the '"big 
trout" or other big fish taken by you on any of 
your piscatorial expeditions. 
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When we come to articles or collections 
having a scientific character and value we come 
upon what some good lawyers may consider 
debatable ground, but we feel just as confi- 
dent of the correctness of our position in re- 
gard to these as in regard to the articles already 
mentioned. Your collection of shells, of stuffed 
birds, of mineralogical specimens and other simi- 
lar treasures may be a valuable one and able to af- 
ford to yourself and friends much pleasure but 
your office is no place for them. It should not be a 
miniature museum or a curiosity shop, but the work 
room of a lawyer devoted to the pursuit of his pro- 
fessional studies and labors, and his scientific re- 
creations and researches should never be allowed tc» 
intrude themselves into it. They suggest to the vis • 
itor a divided energy and attention, and they have 
in fact a distracting influence. 

No less care should be taken in the selec- 
tion of pictures that are to hang upon your 
walls. It will not be difficult to find in any 
city or town a number of offices whose wall 
pictures reveal the pet weaknesses of their oc- 
cupants. In one of them you will see a large wood 
cut, coarsely framed, of some famous "flyer" that 
has made a "record" with the attending jockey in 
his peculiar dress. In another the most conspicu- 
ous object on the walls will be the carefully posed 
hcfad of some favorite actress whose personal repu- 
tation is much less creditable than that which she 
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sustains in her art. In still another you may see 
as you sit down at the consultation table a large 
unframed wood-cut fixed against the wall which 
represents the so-called "prize ring." Inside the 
ropes are two great half-naked brutes represented 
in the act of pounding each other with their fists. 
On the outside are several figures fairly well 
dressed and having a general resemblance to the 
"human form divine" who seem to be wholly ab- 
sorbed in the gentle pastime before them as though 
watching with anxious solicitude to determine the 
great question which of the two combatants will 
prove to be the more powerful and enduring brute. 

Now it is safe to affirm that the clients of any 
respectable practitioner will, if "polled," agree at 
once in the verdict that not one of these pictures 
is suitable for the apartments of any gentleman, 
and that they are one and all particularly out of 
place in a lawyer's office. If you want pictures and 
do not feel able to invest much money in them, buy 
at any print shop the faces of a few celebrated jur- 
ists or statesmen, if of your own time and country, 
so much the better, and let these famous men keep 
you company in your moments of leisure or of fa- 
tigue. 

While upon this subject it will not be inap- 
propriate to add a few words about books. Not 
law books, for you will at the outset be governed 
in your selection of them by the department of the 
law which you intend to pursue. If you turn your 
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attention to the criminal law you will need most 
the volumes that will be helpful to you in that de- 
partment and you will naturally buy them first. 
So if you are an equity lawyer, a commercial, or a 
corporation lawyer your reading and your books of 
reference will all lead in the direction of your spec- 
ialty. 

Upon the subject of the selection of text 
books for your libraries so many helps are within 
your reach that it is not worth while to attempt 
suggestions here; but you do, at least you should 
do, considerable reading outside of professional 
lines and the advice I wish to give is this : Make it 
a rule to do yotu* miscellaneous reading and keep 
your non-professional library outside of your office. 
Your clients when calling upon you for the trans- 
action of business, in business hours, will take no 
satisfaction in finding you absorbed in the last 
novel or wrestling with the theories on which the 
doctrine of "evolution" finds its foundation. 

The practical men who do the world's business 
have thoroughly well settled belief in the "doc- 
trine" of a celebrated poet which asserts with equal 
force and brevity that — 

"One science only, will one genius fit 
So vast is art, so narrow human wit," 

and they prefer to trust their interests in the hands 
of one who holds the same opinion. As we have 
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already said, your office should be devoted to your 
professional studies and labors and to nothing else. 
Illustrations of the necessity of giving attention 
to this rule are to be found in almost every county 
town, and some of them are quite striking. Let me 
mention a few that have come under my own ob- 
servation. A was a good lawyer with a grow- 
ing reputation and practice, approaching middle 
age, who became gradually interested in spirit rap- 
pings until his evenings were spent in the company 
of mediimis and the excitable people who gather 
about them. The subject crept into his office, into 
his conversation in his business hours, and began 
to crowd everything else out He made the subject 
the staple of conversation, pressed his views on his 
clients and filled their ears with stories of wonder- 
ful phenomena of the .materialization of spirits, 
until one by one they sought other profes- 
sional helps and he was left with an abundance of 
leisure for his favorite investigations. His prac- 
tice had died a natural death — ^gone to the spirit 
land and no medium could materialize its ghost 
sufficiently to enable him to secure from it a de- 
cent living. B was a bright young lawyer 

with a fair start and fine prospects but the "pent up 
Utica" of his profession could not hold him. He 
added journalism to the law and as an editor be- 
came a violent political partisan. His office hours 
were broken in upon by his political labors, his 
party friends made a political rendezvous of his 
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office, and little by little his clients gave up their 
efforts to hold him, and he drifted more and more 
into political life and more and more out of the 
courts and out of professional labor. 

The list might be extended far down the 
alphabet, but these examples are enough for 
purposes of illustration. Some one tells a 
story of a camel that upon noticing the ap- 
proach of a tempest asked permission of its 
master to put its head inside his tent door to 
save it from the pelting of the storm. Leave was 
given ; the head was thrust in, but as the storm in- 
creased in fury the owner found the neck and 
then the shoulders and at length the whole body 
following after the head, filling his tent and crowd- 
ing him out into the storm from which his beast 
was now sheltered. Haec fabula docet that all the 
various indulgencies, isms, and outside subjects 
that come to you and beg for a little corner of your 
business hours or your place of business should be 
resolutely refused the slightest concession or priv- 
ilege, otherwise like the camel in the fable they 
may little by little crowd themselves wholly in 
and your business wholly out. 

When you go into your office in the morning 
leave so far as it is possible for you to do so, all 
your personal cares and distractions behind you 
Leave also your literary and scientific labors, and 
whatever else might divide your thoughts with 
your profession, so that you may be prepared to 
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give to your clients, and to the business intrusted to 
you, your undivided energy. 

Nothing less than this will enable you to do jus- 
tice to yourself or your clients, nothing less than 
this ought to satisfy your conscience, and nothing 
less than this will satisfy those whose business 
shall be committed to your care. Finally, stay in 
your office during business hours. Do not let cli- 
ents call and find you out if you can help it. The 
hours will be long and tedious to a young lawyer 
with little to do, but the habit of being at your place 
of business at all suitable hours is one that you 
cannot afford to neglect. "Keep your office and it 
will keep you," is the proverb into which the ex- 
perience of the profession crystallized a long time 
ago, and it is one that every young lawyer should 
repeat often for his own encouragement 



CHAPTER V 

BUSINESS HABITS 

Desirability of regular habits — Office hours — ^Methodical 
management — ^Your brief — Punctuality — ^Avoid haste — 
Recording important details — ^The lawyer as a witness 
and litigant — Cheerfulness — Politeness — ^Honesty. 

You are now about to begin your life work, and 
it is of much more importance than you can yet re- 
alize that you should begin right, so that you may 
grow into correct and helpful business habits as 
you grow in years and in business. If you can 
make such a beginning and continue in the habits 
thus formed you will find your work will grow easy 
and pleasant, although at the same time increas- 
ing in volume, and you will come more and more 
to find your professional labors a source of enjoy- 
ment. 

If they do not give you pleasure, but on the con- 
trary become irksome and tedious to you, it is rea- 
sonably certain, either that you have mistaken your 
profession, or that there is something radically 
wrong with your business habits. Now, I propose 
to set down some of the things about which I should 
be most careful, if with my present knowledge of 
the way I could be permitted to go back to the 
starting point and begin the race for professional 
40 
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success over again. These things will not startle 
you by their novelty either in matter or manner, 
but you will probably recognize them all as very fa- 
miliar acquaintances, yet an experience of more 
than one-third of a century satisfies me of their im- 
portance to the beginner so fully, that I have come 
to believe that no young lawyer who really desires 
to make the most pf himself and his opportunities 
can afford to neglect them. I will bring them to 
your attention in the old fashioned, orthodox way, 
beginning with a "firstly." 

The first thing in order is then the direc- 
tion: Be regular in all your office habits. 
Have a fixed hour for opening your office in 
the morning and let your clients feel as con- 
fident of finding you in your place when the 
hour arrives as of finding the office itself. Have 
also a fixed hour for closing the labors of the day 
and do not close your office until that hour arrives. 
You will have frequent occasion to remain in it 
long after the hour has passed and sometimes per- 
haps far into the night, but until the hour comes 
let it be a fixed business habit to be in your office 
whether you have work to do or not. 

When not otherwise occupied you have your 
books at hand and you should turn patiently 
to them. Your leisure for reading will dimin- 
ish as business increases, and you really need 
to improve every hour for study that can be 
spared for that purpose. "Keep your office" 
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in this way faithfully, and you will be able 
to know by and by whether it will keep you. If, 
after a trial of a quarter of a century, you find the 
proverb does not come true, you will be entitled to 
disregard it and to try the other method of letting 
your office keep itself. You will be fortunate if you 
do not find your office as liberally disposed towards 
you as you are towards it and quite willing to allow 
you to keep yourself by some other means than a 
legitimate professional income. 

Secondly. Be orderly. The importance of 
orderly and methodical habits in the manage- 
ment of the varied business of a lawyer's of- 
fice is not easily overestimated, and if you de- 
sire the advantage which such habits will give 
you in the conduct of your own business you 
must begin to cultivate them when you begin your 
professional labors. It may cost you some trouble 
and the exercise of considerable self control at first, 
but it will soon begin to grow easy, and at length 
you will find how true is that saying that declares 
habit to be second nature. You will, of course, as- 
sent to this general statement of what ought to be 
done without hesitation. The danger with you is 
just where it has been with so many young men 
in your profession in the past, that while your as- 
sent is given to the general proposition as such, 
you have not yet reduced it to practice, and made 
it the rule of your own individual action. 

You need to advance from the general rule to the 
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particular, from assent to the proposition that or- 
derly habits ought to be cultivated by all men in the 
transaction of their business, to the personal reso- 
lution to form and practice such habits in the trans- 
action of your own business. The way to build a 
house is to draw away the earth and begin to build 
at the bottom of the foundation and wall and to 
build upwards until roof and all are completed. 
You cannot dispense with the first floor and strike 
in to build at the second. The second must rest 
on the first. Your business character must be built 
up in the same manner. Begin at the very begin- 
ning of your business life to lay a solid foundation 
of correct business habits and when this is don^ 
you will have little trouble in building upwards. 
Let us suppose that your first client calls to con- 
sult yovi. You should listen to his story quietly and 
attentively. When he has finished his story ask 
such questions as may be necessary to a complete 
understanding of the case upon which you are to 
advise. If the point presented requires considera- 
tion, or if an action at law is to be brought make a 
careful memorandum of the facts given you for 
your guidance in the future, fold it properly, en- 
dorse upon it the case to which it relates and place 
it in a pigeon hole devoted to such memoranda. If 
suit is to be brought or is already pending, when 
you have completed your examination into the case 
prepare a brief of the facts and of the law applic- 
able to them. Under each statement of a fact write 
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the name or names of the witnesses by whom the 
fact can be proved so that your whole case as it is 
to be presented to the jury shall appear upon the 
brief. Prepare your brief upon the legal questions 
involved with the same care. State the proposi- 
tions you have to sustain as clearly and briefly as 
possible and then state the authority relied on, giv- 
ing the book and page to which you refer in sup- 
port of each legal proposition. 

When you have completed your brief fold and 
endorse it and place it in another pigeon hole de- 
voted to briefs. By and by you?- case will be 
reached for trial ; you will then use your brief to re- 
fresh your memory. Counsel who try the cause 
against you will cite their authorities and the legal 
questions will be ruled upon by the court. Add to 
your brief the citations of your adversary and the 
rulings of the court. 

After the trial is over enter in a large 
blank book to be kept always on or near your 
office table a short memorandum of the case 
and of each legal question raised by it together with 
the authorities cited by yourself in support of, and 
by your antagonist in reply to, your position. Pur- 
sue the same course with every consultation re- 
sulting in an examination of legal questions or in 
the trial of a cause. The advantages are obvious. 
You will always have at hand your client's state- 
ment of his case for reference at any stage of its 
progress. You will have the entire case as to facts 
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and law before you on paper and in your mind, in 
all the work of preparation and trial, and you will 
have in your common place book in a few years a 
treasury of legal knowledge from which you can of- 
ten draw and which will shorten and facilitate the 
preparation of causes involving similar questions 
more than you can now anticipate. 

Your first business letter is received. Do not 
carry it in your pocket or leave it on your 
table, but read it at once and reply by the 
first mail if that is at all practicable. Copy 
your reply in your letter press, if you have 
one, and if not copy it with your own hand 
and preserve the copy so made; then file your let- 
ter for future reference. Never leave a letter Ijring 
on your table longer than is necessary to enable 
you to reply, and when the answer is written lose 
no time in placing the letter on your files. Do 
this by every business letter you receive without any 
exceptions whatever for you cannot foresee which 
of them may become important to you, nor how 
great that importance may be. 

Clients will very soon b^n to bring papers 
to you for examination and then leave them 
for future reference or for safe keeping. To- 
day it may be an agreement, to-morrow a 
bond, a will, a conveyance. Papers deposited 
with you in this manner should be kept separate 
from your own and they should be plainly en- 
dorsed upon the cover or wrapper with the name 
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of the owner, character of the instrument and any 
Other convenient memoranda. So far as your 
space will allow it will be more convenient to put 
papers of the same character together in the same 
bundle, pigeon hole or other receptacle. The wills 
left with you should be in one place, the deeds in 
another and so on through the list; but when you 
come to have clients whose papers are numerous, 
or the care of estates it will be more convenient if 
a separate pigeon hole or drawer is assigned to 
each, so that the papers relating to the business of 
such client or estate may be kept together. 

To prevent the accumulation of papers on your 
office table make it a rule to keep no papers there 
except such as are under examination and to keep 
them there no longer than the purposes of the ex- 
amination really require. Your office table is your 
work table. There may be some kinds of workmen 
whose efficiency may be "known by the chips" they 
make, but there are none whose reputation will be 
helped by the mere accumulation of unfinished jobs 
of all sorts on their hands, and you may be sure 
that no business man will be deceived who finds 
your table in disorder and covered with miscellan- 
eous papers and documents. 

Have a place for everything that you need 
to keep about you or that properly belongs in 
your office and keep everything in its place. 
Every book on your shelves should have its own 
proper standing place so that if a vacancy is ob- 
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served in your library you will be able to name the 
volume that is missing from the position. Even 
your overcoat and hat, your umbrella and walking 
stick, if you use one, should each have its proper 
place, and when you lay them off they should be 
put at once where they belong, so that they can 
remain undisturbed until you want them again. 
There is no danger of giving too much attention to 
this subject; on the other hand, the best thing a 
young lawyer can do is to begin the cultivation of 
orderly and systematic business habits with his first 
day in his office, his first client, his first business 
letter or paper, his first consultation and his first 
cause. 

Thirdly, be punctual. The maxim that "Time 
is money" is very old. Its adoption was so long 
ago that the "memory of man runneth not to the 
contrary" and it must be regarded as part of the 
common law of business. There is no "Act of Par- 
liament" that expressly regulates the proceedings 
against the thief who steds time or prescribes a 
penalty for the larceny, but it is a crime neverthe- 
less, and it can not be committed with impunity. 
Punishment in some form is sure to follow. The 
client whose time and patience have been trifled 
with a few times in this way will seek some more 
conscientious adviser. His business, his influence 
and his money will be given to those who under- 
stand the value of time and the obligation imposed 
by a business engagement. It may be that great 
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men, or men occupying a commanding position 
can afford to indulge in eccentricities and trifle 
with the time and business of a client, but yoimg 
lawyers certainly cannot 

When you make an appointment to meet a 
business man at say ten o'clock A. M. and 
spend one hour with him in consultation you 
have assigned and transferred to him that hour 
of your time. It is thereafter not yours to dis- 
pose of, but his, and you hold it in trust for him. 
He makes another appointment for eleven and an- 
other for twelve o'clock of equal, and perhaps even 
greater importance, to him. Promptly at the hour 
of ten A. M. he presents himself at your office or 
the place designated for the interview. He waits 
with increasing impatience for your appearance as 
the minutes go by. Finally, as the hour is about 
expiring, and as he is about leaving disappointed 
and vexed for his next appointment, you come to 
enter upon the consultation. Your client has then to 
choose between the horns of an unpleasant dilemma. 
He must forego his interview with you or he must 
disappoint the person with whom his next appoint- 
ment is made, lose his reputation for punctuality 
and suffer the loss of that interview. This un- 
pleasant necessity he will of course charge to your 
negligence and inattention and his estimate of you 
and his interest in you will be unfavorably affected. 
You can not afford to try the patience of clients in 
this way. 
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But punctuality is of equal importance in 
all the departments of your professional labor. 
Be prompt in answering business letters, in enter- 
ing your appearances, in filing affidavits and plead- 
ings, and the preparation and filing of all other pa- 
pers required in actions brought by you or which 
you are defending. It is not calculated to help 
your professional standing or soothe the nerves of 
an anxious client to be compelled to make frequent 
personal appeals to be relieved from defaults. 

In collections and remittances or payments to 
clients take not an early or a convenient time, but 
take the earliest practicable opportunity to niake 
the payment or remittance. The money belongs to 
your client, he may need it, but whether he needs 
it or not he is entitled to it. In short, the maxim 
so earnestly insisted on among teachers of morals 
is equally important in business; "now is the ac- 
cepted time," and he who postpones his work till 
to-morrow will postpone indefinitely his success 
as a business man. 

Be careful. By this I mean that you should 
exercise a thoughtful and timely care about all 
the things that you are called upon to do 
for your clients. You are offering your ser- 
vices for sale to the public and it is no less your in- 
terest than your duty to deal conscientiously with 
the purchaser and to render value to him from 
whom you expect value in return. Your client 
comes to you for the benefit of your knowledge, 

4 
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your experience and your ability, and your profes- 
sional obligations require that you should serve 
him with fidelity. To do this you must thoroughly 
understand the facts of his case and you must give 
careful consideration to the questions they present. 
An opinion dashed off without reflection is quite 
likely to be erroneous in some respect. A paper 
prepared with careless haste is almost sure to prove 
defective in clearness and is in danger of turning 
out to be insufficient in substance. A careless 
question or a heated remark to a hostile witness 
may result in a fatal injury to your case. An im- 
necessary or undigested point thrown at the court 
at the last moment of a trial may prejudice your 
case unnecessarily with the jury by drawing an ad- 
verse ruling that you ought not to have given op- 
portunity for. If the subject matter of your opin- 
ion had been carefully investigated, if your paper 
had been prepared with an intelligent imderstand- 
ing of its purpose and what was necessary to se- 
cure it, if the question and the attitude of the wit- 
ness had been fully considered, if the legal pro- 
position embodied in your point had been well 
weighed in your own mind, the mistakes and the 
consequent injury to your client and yourself 
would not have been made. There is no sufficient 
substitute for this watchful careful habit. An 
adroit man may sometimes extricate himself from 
the consequences of such blunders, but it is always 
safer and better to avoid the blunder, just as pre- 
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vention is always better than the most skillful and 
successful efforts to cure. 

But your care must extend over a wider range 
of subjects than those just suggested. It must be 
exercised constantly in guarding your professional 
character and standing from less obvious but still 
very serious dangers. To some of these your at- 
tention should be directed. Never raise a question 
of veracity between brethren of the bar and your- 
self unless the necessity is extreme and can be met 
with justice to yourself and your client in no other 
way. To save yourself from so unpleasant a ne- 
cessity you should habitually reduce all important 
agreements between yourself and them to writing. 
If your proposal to do so be met by the attorney 
representing the other side of the transaction or 
suit with the suggestion that it is an unnecessary 
precaution as the terms of the agreement are dis- 
tinctly understood and easily remembered, say to 
him in reply that while that is so and while you feel 
that you can trust him implicitly, yet it is your 
business habit from which you do not wish to de- 
part in any instance, to leave nothing to rest on the 
unaided recollection of yourself or any other per- 
son. 

Do not leave the details of any important 
business conference to depend for their preserva- 
tion on your memory alone. To guard against it 
secure, whenever it is practicable to do so, the pres- 
ence of some disinterested and trustworthy person 
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as a witness to what may be said or done. In ad- 
dition to this make at the earliest moment prac- 
ticable a careful memorandtmi of the things said 
or agreed upon with the date, place, and persons 
present, by which you may refresh your memory 
and fortify your statements when the necessity 
arises. It will keep you from mistakes, give you 
the satisfaction of feeling quite sure that you are 
right, and it will ordinarily relieve you from any 
controversy over the accuracy of your statements. 
Do not allow yourself to be examined as a wit- 
ness in the courts in which you practice if you can 
reasonably avoid it, but under no circumstances per- 
mit yourself to be used as both witness and attor- 
ney in the same side of the cause. If you have 
knowledge of facts which it is really necessary for 
your client to lay before the court and jury by your 
testimony retire at once from the management of 
the cause and from the counsel table when the de- 
cision to use you as a witness is reached. Do not 
content yourself with simply declining the argu- 
ment of the cause but lay off your professional re- 
lation to the case and take no further part in the 
trial of it. If you remain at the counsel table and 
appear to be participating in the management and 
direction of the suit you will be treated by specta- 
tors and by the jury as still under employment, and 
therefore as testifying under the influence of the in- 
terest which your professional relation gives you 
in the result. 
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Acting or appearing to act in this double 
capacity for your client will provoke unkind 
criticism and leave many people to suspect your 
truthfulness because they cannot regard you as dis- 
interested. They will have a plausible reason for 
thinking, and if their sympathies are against your 
client, they will have an opportunity, not likely to 
be neglected, for charging, that as a lawyer you 
saw the weak place in your client's case and as a 
witness you fortified it with your own testimony. 
What may be called the prima fades of the situa- 
tion are certainly with your accusers and will give 
force to the charge they launch against you. You 
have been retained and consulted professionally in 
the action on trial. You have so far, as specta- 
tors are able to judge, continued to serve your 
client down to the time when you are called to the 
box. You go from the counsel table when you are 
called as a witness with exact knowledge of what 
your client must show, and with the money he has 
paid you for services as his legal adviser in your 
pocket. It ought not to be wondered at if imder 
such circumstances men whose moral natures are 
weak or who are themselves wicked should doubt 
your ability to be an impartial and truthful witness; 
nor ought it to be wondered at that members of the 
bar who are careless about this subject and allow 
themselves to be frequently exposed to such criti- 
cism should suffer seriously in both personal and 
professional standing. 
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Do not go as a litigant into the courts in which 
you practice as an attorney if you can avoid it by 
any reasonable effort or sacrifice. A law suit is to 
the common apprehension a quarrel which might 
have been avoided by fair dealing and in which one 
of the parties must be morally wrong. Until some- 
thing transpires to enlist the sympathy or persuade 
the judgment of men, the question which of the 
parties is right and which is wrong in the particu- 
lar case will be likely to remain in suspense until 
the verdict, but any circumstance of inequality in 
position, wealth or influence between the parties 
is almost certain to enlist public sympathy in ad- 
vance of the trial and change the position of men 
from that of disinterested spectators or triers to 
that of interested and active partisans. The cir- 
cumstance that one of the parties to a suit is a lay- 
man and that he has a lawyer as an antagonist is so 
suggestive of inequality that other circumstances 
being equal it will naturally enlist the sympathies 
of la3mien on his behalf and arouse their preju- 
dices against his professional opponent. 

All litigious persons are dreaded and regarded 
with disfavor by the general public, but a litigious 
lawyer is the most dreaded and the best abused of 
the whole class of litigious suitors and is regarded 
with the greatest distrust and aversion. Bench and 
bar have the least patience with him, and juries 
have the least mercy for him. It is hard for him to 
secure even-handed justice when he really has a 
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meritorious case. Be careful, therefore, very care- 
ful, to manage your personal affairs in such way 
that you may escape the necessity for a resort to the 
courts in your own behalf. If, notwithstanding all 
your painstaking, you find yourself involved in 
litigation, go at once and employ a lawyer and 
leave him to conduct your cause on his own judg- 
ment as he would that of a non-professional client. 
Among the sayings that have been accepted im- 
memorially by the profession is one which affirms 
that the "lawyer who tries his own case has a fool 
for a client." The trouble is that his personal in- 
terest is the colored medium through which his 
professional vision looks. 

As his own client he is constantly misleading 
himself as his own lawyer. In the management of 
the business of other clients he thinks and acts as 
a lawyer only, but in the management of his own 
business he thinks and acts as a party and the con- 
sequences to himself of success or failure are in 
the way of the clear and unembarrassed exercise 
of his professional judgment. This difficulty 
which is serious enough in itself is increased by 
the consciousness which it will be hard for any 
lawyer to escape that he occupies an unprofes- 
sional and a more than questionable position in at- 
tempting the advocacy of his own cause. 

Be cheerful. It is easy to float with the current. 
To be cheerful when good cheer is in the air and 
everything goes smoothly about you requires no 
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effort and entitles one to no credit. Indeed, un^ 
less you have an unusually gloomy habit it will 
be difficult for you to resist the yeasty, uplifting 
power of your cheerful surroundings. What you 
need as a business man is a habit of cheerfulness 
so that whether those about you are on the ebb or 
flow of spirits you may be able to pursue your own 
personal level of good nature. 

Your clients will sooner or later include per- 
sons in all conditions in life and of all ages. 
Some will come to you bending under the 
burden of some financial trouble, some bowed 
down with domestic grief, some crushed by 
sudden affliction, some trembling in view of 
personal danger as the result of an approach- 
ing trial for some grave crime. They come 
to you for advice and for professional assistance. 
If you meet them with a cheerful face and man- 
ner they will rest themselves against your strength 
and they will have faith in you, if for no other rea- 
son, because you have faith in others and because 
you meet them with kindness of manner and with 
cheerful words. But the best result of this habit 
like the best results of all good habits will be in 
and for yourself. A cheerful spirit is a self-con- 
tained and an influencing source of refreshment 
and strength to its possessor. So long as you 
preserve it you will maintain your self-poise, you 
will be master of all your powers, and you will be 
concentrated then upon the work you may have in 
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hand. So long as you pursue this habit you will 
be welcome socially among your brethren, and their 
evident good will towards you will be an addi- 
tional reason to your clients why they may confide 
in you. 

For these reasons and for many more that a lit- 
tle thought on the subject will suggest you should 
go methodically and perseveringly at the work of 
cultivating a habit of cheerfulness. It will pay as a 
mere business undertaking. 

Be gentlemanly. True politeness is a dividend- 
paying stock in all states of the market. Its pos- 
session is important to men in all pursuits in life 
but to none is it more important than to the law- 
yer. When speaking of politeness it should be 
borne in mind that I have no reference to the thin 
and transparent veneering that can be spread over 
a man by the tailor, the barber and the boot-black. 
If there is a boor or a blockhead behind the veneer- 
ing he will show through it. Ten men will sneer 
at the disguise to one who will be caught by it. 

Nor is any reference made to that other equally 
thin and equally transparent veneering laid on by 
the dancing master which consists in steps and 
bows and nods and smiles made according to rule 
and in a prescribed order. It must be a shallow 
observer who is deceived by this sort of politeness. 
But we all enjoy being treated with as large a 
measure of kindness and consideration as seems to 
us natural and genuine. Less than this wounds 
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our sensibilities and grieves or offends us. More 
than this seems fulsome and insincere and dis- 
gusts us, but just this is true politeness, the golden 
mean between rudeness and flattery and it puts us 
in the best humor with ourselves and with others. 
It is easy, therefore, to see that this is the stan- 
dard of politeness to which we should seek to con- 
form our treatment of all whom we meet. 

Your clients will include persons of both sexes, of 
all ages, of all social ranks and of all degrees of bus- 
iness prosperity. They will come to you upon all 
sorts of errands and in almost all imaginable 
frames of mind, hopeful and despondent; in- 
censed at the misconduct of others or oppressed by 
a realization of their own ; full of spirit and reso- 
lution, or ready to give up and decline all contest. 
You must not allow your clients' moods to affect 
you, but you must affect and modify their moods ; 
you must show such evenness of temper, such 
quiet self-reliance, such polite consideration of the 
sensibilities and weaknesses of those who come to 
you for aid, as will inspire them with confidence 
in your ability and in your fidelity to them. In 
this manner you will secure their good will to- 
wards you as an individual as well as their legal 
business, and your clients will speedily become 
your friends and partisans. 

It is equally true that your manners will affect 
your standing among your professional brethren. 
Some lawyers practice great economy in the use 
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of polite attentions to others. They appear to be 
afraid that a liberal use of kind words will impov- 
erish them or subtract something from their own 
consequence. 

There are others who are always asking favors 
of their brethren but never willing to grant them. 
They expect their own veracity to go unchallenged 
but are always raising some question about the cor- 
rectness of the statements of others. They enjoy 
and appear to expect courteous treatment from 
their fellow practitioners, but are ill-mannered and 
abrupt in their own deportment whether in their 
offices or in the court room. It is never pleasant 
to meet such men. Qients endure their manners 
when they must for the sake of the legal knowledge 
or professional skill with which they are credited 
but other lawyers encounter them as little as possi- 
ble. Young lawyers should endeavor to cultivate 
those graces of manner which they most enjoy in 
others and should labor especially to be cordial and 
courteous towards all about them, for looking at 
the subject from the most selfish standpoint, it is 
absolutely certain that it will pay to be a gentle- 
man. 

Finally, be honest. Remember now that it is a 
rule of business conduct that I am propounding. 
The moral obligation to live honestiy and up- 
rightly is not now under consideration, nor whether 
there is such a thing as moral obligation at all. I 
have very decided convictions upon that subject and 
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if this was the proper time and place for so doing 
I should not hesitate to give a reason for entertain- 
ing them; but we are considering the business hab- 
its which a young lawyer ought to cultivate as a 
means to his professional success and in this con- 
nection it is onlythe business value of honesty with 
which we are concerned. 

Most yoimg men greatly underestimate this 
value and young lawyers are in as much dan- 
ger of making the mistake as men in any 
other pursuit; and the temptations that beset 
them are as many and as specious. A little con- 
sideration will show us, however, that honesty has 
a business value too great to be overlooked by any 
one really enquiring the road to success. 

The relation between attorney and client is a 
confidential one. There are times when your cli- 
ents must confide private papers to your care; when 
they must entrust important interests to your man- 
agement; when they must lay bare before you the 
interior facts affecting their cause of action or the 
character of their defense; and there will be oc- 
casions when they will find their reputations as 
well as their property largely in your power. 

It is important to them and it is important to you 
as their legal adviser that they should have implicit 
confidence in your personal integrity and your pro- 
fessional fidelity. If you are to secure their con- 
fidence you must begin at the beginning of your 
business career to put your own moral nature 
above your professional engagements. 
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Your clients have a right to your learning, your 
ability as an advocate and your skill and experience 
as a practitioner. They contract for these when they 
employ you, but they have no right to your con- 
science. That is your own, and you should keep it, 
as much as in you lies, inviolate. Your duty to 
your client does not require you to do that which 
is not honest or that which will violate your sense 
of right. 

If a solicitation to do that which ought not 
to be done by you comes to you from your client, 
as it may do, refuse compliance promptly and 
firmly and give the reason of your refusal fully. It 
is not necessary nor is it ordinarily best to do this 
roughly for you might thereby alienate a client 
without accomplishing any good, but while you 
explain your refusal fully and kindly let your de- 
cision be firmly expressed and firmly adhered to. 

If it shall happen that advances be made to you 
by those whose interests are adverse to your cli- 
ent's, spurn them indignantly and have no fear that 
your indignation will be greater than the occasion 
justifies. You can not afford to tamper with or 
listen to such propositions. A prominent and suc- 
cessful politician once said to me in answer to my 
request that he would favor the application of a 
friend for an appointment, "I have recommended 
another man for that place. I make it a rule never 
to be for more than one man for the same place at 
the same time." This is a good rule for a politi- 
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cian. Much more should a lawyer be careful never 
to occupy an equivocal position towards his client. 
He should give to those who employ him no par- 
tial or divided service but an undivided and hearty 
advocacy in every instance. One side of a cause at 
one time is all that an honest man can undertake 
to manage. 

In your consultations with your clients be 
careful never to misstate any important fact 
to them or induce them to think that the situa- 
tion of anything in which they are interested is 
different from what it really is. If you have for- 
gotten or neglected to do something which you 
should have done about their business, or if yot. 
have made some mistake which affects their inter- 
ests be honest enough to admit the exact truth and 
be manly enough to take the consequences of your 
own omission or mistake. Never dodge the re- 
sponsibility which fairly belongs to you, nor suffer 
yourself to be guilty of such cowardly meanness 
as to try to shield yourself from the blame you de- 
serve by charging the consequences of your own 
fault upon some one who is not in a position to be 
heard in his own defence or even to know of the 
allegation made against him. 

The only sure way to persuade people that 
you are honest is to let them see that you 
are so; and if your professional life is such 
as to satisfy them upon this point, if in pri- 
vate and in public you are found ready and will- 
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ing to yidd to every man that which is his due, to 
speak the truth, and do what you believe to be 
right, the public will not be slow to recognize your 
character nor backward in the bestowal of confi- 
dence. You will then understand that honesty has 
a business value, and that for a lawyer as clearly 
as for men in any other occupation the common 
proverb that "honesty is the best policy'* is a rule 
of conduct that deserves to be written in letters of 
gold. 



CHAPTER VI 

FEES 

Compensation in proportion to services rendered— Contin- 
gent fees — ^In criminal cases — ^Avarice. 

You are, of course, to depend upon your profes- 
sional income for your support and you should be- 
gin early to give some thought to the subject of 
your fees and their collection. At the very outset 
it is best to remember that it is a maxim of the law 
as well as of morals that ''the laborer is worthy of 
his hire.*' It is well also to remember that this 
maxim is applicable as fully to the laborer in fields 
of intellectual employment as in fields of mere j^y- 
sical exertion. 

The lawyer, like the teacher, the doctor, or 
the preacher, puts intellectual powers and stores 
into the service of those who employ him. 
The hod carrier, the farm laborer, and the 
factory hand put their muscles, themselves as ma- 
chines, into the business of their employers. The 
right to compensation in cases rests on the re- 
sults accomplished by the labor brought into the 
service of another, and is not affected by any dis- 
tinction to be taken between the labor of the head 
and the labor of the hand. Labor of both sorts is 
necessary, useful and honorable. There is no na- 
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tural antagonism between these varieties of labor 
and there ought to be none in practice. 

It is easy to see that there are differences 
to be noted in the importance and usefulness 
of different kinds of labor. There are like- 
wise differences in the skill and efficiency of 
laborers engaged in the same employment; and 
therefore differences in the value of the ser- 
vices rendered and in the compensation fairly 
due, but labor in itself considered remains all 
the while the same. It is the exertion of one's 
powers, mental or physical, for the accomplishment 
of some particular purpose, and when this exertion 
is made at the instance and for the benefit of an- 
other the right to compensation for the service so 
rendered rests on principles of natural justice that 
are universally recognized. 

You have no reason, therefore, to apologize 
for asking a fair equivalent for the labor you 
perform, or for asking that it be paid when 
the work is done. It is usual to ask the pay- 
ment of fees when they are earned from 
strangers, from occasional clients, and from per- 
sons whose responsibility is doubtful, and in most 
instances a neglect to do so amounts to a virtual 
abandonment of them; but with your regular cli- 
ents you will be less particular upon this point and 
present your bills as your convenience, the terms of 
your retainer, or the situation of your clients' af- 
fairs may require. 
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You will find it to your advantage to keep 
books of accoimt in which your services shall 
be charged and the payment of fees credited 
for all professional work done by you, but 
it is true in the practice of the law as in the sale of 
goods, that "Short accounts make long friends," 
Don't let an account run until it is too long for 
your client's situation, or imtil the facts relating to 
the business done have gone oiit of mind. In fix- 
ing the price of your services try to get as near the 
usual price charged by others for the same service 
as possible. You will cheapen yourself by charg- 
ing less and you will be regarded as extortionate if 
you charge more. You may, however, discrimi- 
nate somewhat between those who are able to pay 
well and those whose circumstances are straight- 
ened. To the former it is legitimate and proper 
to charge a fee sufficient in amount to make a fair 
and full compensation for the service rendered, 
while to the latter you may properly reduce your 
charges to the minimum professional price, and in 
settlement you may feel inclined to remit part of 
this and in some cases to balance the entire ac- 
count by gift. 

Be careful, however, that you do not allow 
yourself to charge a client an exorbitant price 
for work done for him simply because he is 
rich. Such men expect to pay well, but if your 
client finds your fees are regulated not by a con- 
sideration of what you have done, but what you 
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rate his ability to pay, you will be very sure to lose 
him and you will be exceedingly fortunate if he 
does not take others with him. 

As you grow in years and experience you 
may and will rate your services more nearly 
at what you may consider their worth in each 
case, and pay less regard to the common scale 
of prices. If you have improved your oppor- 
tunities and grown in legal knowledge and 
skill as you have grown in years, your labor 
will be worth more because you will bring 
greater resources and strength into the service of 
your clients. If they feel that they secure a higher 
order of service they will be willing to pay a bet- 
ter rate of compensation. You must expect to do 
considerable work without any compensation, at 
least without any present pecuniary return. 

If some one comes to you with a meritorious 
case but without the means wherewith to pay your 
fees or secure their payment, do not decline the 
case unless you have a better reason than the pov- 
erty of the party for so doing. You owe it to the 
law, to the profession of which you are a member, 
and to your own sense of right to see that weak- 
ness and poverty and innocence shall not want for 
an advocate to press their claims for justice or to 
defend them against the unscrupulous and the 
strong. 

You need not be romantic or sentimental about 
it, but you ought to be ready and willing whenever 
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a proper case presents itself to give your services 
and to do it fearlessly and without grudging. Such 
cases sometimes furnish a yotmg lawyer with an 
opportunity for the exercise of his powers that is 
of much more value to him than any sum he would 
expect to receive for the work done, for it enables 
him to show the quality of his metal. It is more 
than an advertisement, it is an illustration of his 
ability to cope successfully with the practitioners 
about him. 

Upon the subject of contingent or condi- 
tional fees much has been said among lawyers 
and some differences of opinion and practice pre- 
vail. Some very excellent lawyers uniformly re- 
fuse to enter into any conditional arrangements 
with their clients. Their position is that their 
legal services have a definite value which is easily 
ascertained and which is neither increased nor di- 
minished by the results of the litigation in which 
they may be rendered ; that there is no reason why 
they should give their services to an unsuccessful 
client, unless the want of success is due to their ig- 
norance or inefficiency rather than to the weakness 
of the client's cause ; and that there is just as little 
reason for their clients surrendering to them part 
of a just claim when they have simply discharged 
their professional duty in securing it. As a gen- 
eral rule this is the proper position to take on the 
subject, and much the safer one for a practitioner 
young or old. 
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There are, however, some cases in which it 
is not easy to see any good reason why a 
bargain for a conditional fee may not be properly 
made. As an illustration, let us suppose a case in 
which the right of your client and the result of the 
proposed litigation depends upon a legal question 
which is unsettled. The question is not whether 
your facts will bring the case within a known rule 
but whether upon your facts you are entitled to 
relief. If your client proceeds it must be upon your 
opinion as to the probable holding of the courts 
upon his facts. In this case there is nothing in- 
equitable in a bargain that shall give you part of 
the fruits of success if you succeed in establish- 
ing your position and that shall on the other hand 
relieve your client from all obligation to pay you 
if you fail. 

Another illustration may be taken from a 
class of cases by no means uncommon. A per- 
son comes to you with a case upon which you 
believe he ought to recover and so advise him, but 
he is too poor to pay you for your services as they 
are rendered. His only hope of being able to pay 
you at any time rests on his success in the contem- 
plated litigation for all he has in the world is in- 
volved in it. In this case a conditional bargain 
fairly made that shall provide reasonably both for 
the prospective services and the risk of the result 
is not objectionable; but if you enter into such 
an arrangement there should be a full and explicit 
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understanding between yourself and your client, 
and the terms of the arrangement should be such as 
will not be considered harsh or oppressive if they 
happen to become public. 

In criminal cases the objections to conditional 
fees are much more serious than in cases involving 
only questions relating to property; so serious in- 
deed that it is probably best never to make any 
such contract with persons charged with crime. If 
made, the contract should relate and be expressly 
confined to services rendered on or in connection 
with the trial. 

Do not enter into contracts for the compro- 
mise of criminal prosecutions unless the offence 
charged is one which the law authorizes the 
parties to settle, and under no circumstances allow 
yourself to attempt or even entertain a proposition 
looking towards an attempt to influence the action 
of a jury by any methods except those that may be 
legitimately employed in open court. If a client 
should propose to aid or countenance in any man- 
ner an effort to affect the action of a jury, grand 
or petit, upon any indictment against him or any 
other person by improper methods, try to satisfy 
yourself at once whether he knows the wicked- 
ness of the action proposed. If he does not, lose no 
time in explaining it to him fully and then tell him 
in plain, vigorous Anglo-Saxon never again to 
propose to you to commit so flagrant a crime. If 
you are satisfied that he does know the character of 
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his suggestion there is but one thing for a man 
with one particle of self respect to do, and that is 
to open your door at once and invite the scoundrel 
to go out and stay out. If he hesitates, assist him 
with a cane or umbrella, a chair, or any other ob- 
ject you can lay your hands on. It is the only 
treatment at all adequate to the case. 

The "jury fixer" is one of the vilest and most 
detestable of criminals under any circumstances, 
but when he brings to his iniquitous trade the 
knowledge of legal machinery and the experience 
in its practical workings which come in profes- 
sional training and experience in the courts, he 
becomes one of the most dangerous and infamous 
foes that modern society is called upon to en- 
counter. You owe it to yourself, to the courts in 
which you practice and of which you are a part, 
and to the public whose confidence you seek, to give 
no countenance and no quarter to the "jury fixer" 
or to the man who would employ him and profit 
by his corrupting influence. 

It is well for a young man to observe the table 
of minimum fees prescribed by the bar to which he 
belongs and to conform to it. Bar associations are 
becoming general, and among other things to 
which their attention has been turned is the subject 
of minimum fees for legal services. The effect of 
fixing such a table of fees is that below the price 
named there can be no competition for no one will 
render the service. If a young lawyer when asked 
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his price for a given piece of work re- 
plies by giving the minimum from the table 
be is secure against competition at least 

Maximum fees must always depend upon 
the skill and reputation of the practitioner; 
there is, therefore, no such thing as regulating them 
by any rule that can be prescribed, nox is there any 
need that it should be done, but it will be a great 
relief to a young lawyer if the bar at which he 
practices has adopted and adheres to a table of min- 
imum fees against which he may lean in regulating 
his own charges. Let him get above the table as 
fast as his reputation will permit but let him never 
go below it. If your client should complain of the 
price so fixed you can explain the binding charac- 
ter of the table and show that the price has not 
been fixed arbitrarily by yourself, but upon full 
consideration by your seniors, and that as an hon- 
orable practitioner you are not at liberty to dis- 
regard their action. 

In adjusting your accounts with your clients be 
careful to avoid angry words. Men are more likely 
to quarrel over their business interests than over 
almost any other subject, and if a client takes ex- 
ceptions to your charges he will be apt to do it in a 
way well calculated to provoke an angry retort. 
If you make it, the result will be a quarrel; you 
will lose your temper and lose your client; but if 
you will exercise enough of self control to hold 
your own temper in check you will in all human 
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probability allay his, save your fees and keep your 
client 

Finally, while exercising a prudent forethought 
about the whole subject of your fees, their amotmt 
and their payment do not show such eagerness in 
the pursuit of them as to create the impression 
among your clients that you are a cold, selfish, ava- 
ricious man. It will drive them from you. I 
have known some striking illustrations of the ef- 
fect produced in a few years upon the practice of a 
really good lawyer by such a course of dealing. 
Business men have no admiration for either the 
spendthrift or the miser, but if both were candi- 
dates for the popular suffrage there can be no doubt 
that when the votes were counted the returns would 
show that the pinching, grinding money getter 
was defeated by an overwhelming majority. 

In your dealings with your clients therefore aim 
to be just and fair minded towards them as well as 
to be careful of your own interests. Neither throw 
away unnecessarily your own nor grasp after that 
which really belongs to others, but it will be bet- 
ter for you to be too liberal than too avaricious. 
We have spoken elsewhere of the importance of 
strict integrity and its value in a business point of 
view to every lawyer, and we do not wish to intro- 
duce that subject here, but a man may be honest 
and yet be offensive. He may state an account 
with the utmost accuracy, yet do it with such a coM, 
calculating manner as to destroy confidence aad 
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good will. It is not enough that you consider the 
amount of your charges with reference to the sit- 
uation of your client nor that in the cultivation or 
disbursement of his money you keep exactly both 
sides of the account, but you must put something 
of liberality into your manner. He will see your 
figures and your statement of the balance, but he 
will feel your manner towards him and he will be 
drawn to you by a generous and cordial bearing or 
repelled by a cold and sordid one. 

You should make it a subject of reflection and 
study to meet your clients in a proper spirit and in 
a pleasant manner when you come to settle with 
them as well as while the business is in progress. 
You may learn to secure your fees and the good 
will of your client at the same time. You will have 
need enough for both, you of course desire both, 
and there is no reason why, if you will give proper 
attention to your own business methods and habits, 
you should not enjoy both. 



CHAPTER VII 

PROFESSIONAL HELPS 

Value of general information — ^Useful books — Current legal 
literature — Care necessanr in selection of good forms. 

The practice of the law requires a little know- 
ledge of almost every trade, art and science in the 
whole realm of human learning and labor. In 
this respect its reqirements are more rigorous than 
those of any other profession. It is of the very na- 
ture of the varied business undertakings and de- 
velopments of the age that litigation will arise in- 
volving important questions relating to mechanics, 
to art, to medicine or the sciences that can be prop- 
erly understood and intelligently presented to 
others only by persons familiar with the terms em- 
ployed in the business or art to which the litiga- 
tion relates, and their application to the particular 
question or point under investigation. 

But "art is long and time is fleeting" and a law- 
yer engaged in practice cannot stop his work when- 
ever such a question presents itself and turn his at- 
tention to the mastery of the details of the branch 
of labor or of learning thus brought under exami- 
nation. He needs to be able by some short cut, 
some comprehensive summary of the subject to leap 
at once ''in medias res'* and gather up so much of 
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the needed learning as relates to the points in con- 
troversy and is therefore indispensable to the 
proper trial of the cause in which they are pre- 
sented. For this purpose every lawyer should 
provide himself with the best unabridged illus- 
trated dictionary of the English language that he 
can find, and keep it constantly on his table or so 
near to him that he can refer to it at any moment 
without leaving his chair. He should place by its 
side and just as conveniently near to him some 
standard Law Dictionary of as recent a date as pos- 
sible, and a Medical Dictionary selected with equal 
care. 

These helps, so often overlooked by the 
young lawyer, he will soon learn to consult very 
frequently and the more frequently the better for 
him. For many of the questions that will present 
themselves to him he may not need to go beyond 
the limits which these helps open to him; but he 
will quite frequently find it necessary to push his 
inquiries still further and his next want will be a 
reliable encyclopedia. The Encyclopedia Brit- 
tanica the most learned and critical of those pub- 
lished in England is undoubtedly the best work 
of its kind. This or some similar abridgement, 
every lawyer should have at hand and ordinarily 
enough can be gathered from it to give one an 
outline of the science, or art, or mechanical prin- 
ciple in question and qualify him to conduct the 
case involving it intelligently. 
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As an illustration, take the common case of a 
contract between a mill owner and a machinist for 
a steam engine to propel the machinery of his mill. 
The engine is delivered at the proper time and set 
in its place. The fires are started and the steam 
turned on, but the performance of the engine is not 
such as was expected, nor such as is indispensable 
to the success of the mill. An expert machinist 
comes and examines it and reports that it is so de- 
fective in its construction as to be practically 
worthless and advises its abandonment as the short- 
est way out of the trouble. The mill owner takes 
his advice, supplies himself from some other manu- 
facturer, and refuses payment for the condemned 
engine. By and by an action is brought by the ma- 
chinist to recover the price of his engine. The mill 
owner defends alleging certain defects in its con- 
struction and that by reason of them it was ren- 
dered useless to him and therefore valueless. The 
machinist replies that the defects were of a char- 
acter to be easily remedied and at very little ex- 
pense and that he should be allowed to recover his 
claim less by what would have been properly ex- 
pended for that purpose. 

Now these questions of the insufficiency of 
the engine, of the character of the defect, and 
of the ease with which it might be remedied 
must be presented to and determined by a 
jury of twelve men. No lawyer is competent to 
conduct either side of such a cause who has not 
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enough knowledge of the parts of an engine, their 
office, and their relation to each other to enable 
him to understand and to explain to others why the 
defects set up were or were not serious in their 
character. He should be able to direct the atten- 
tion of the witnesses of the court and jury to the 
true question and to prevent attention from being 
diverted from it. Such knowledge lies outside 
his ordinary lines of thought and study and must 
be gathered up for the occasion. His encyclopedia 
and the statements and explanations of his client 
will enable him to "coach" himself sufficiently and 
prepare him to conduct the trial in all its parts with 
credit to himself and safety to his client. 

Many cases are tried in the courts in which the 
controversy is over some such question. The proper 
and workmanlike construction of a house, a mill, a 
bridge or a boat ; the insulation of a wire, the con- 
struction of a flue, the novelty of an invention, the 
antidote for a poison, the proper methods for re- 
ducing a dislocation or setting a fracture are ex- 
amples of the class of questions referred to. A 
little technical knowledge of the particular sub- 
ject is necessary in many of these cases to prepare 
a lawyer to try the cause intelligently, and it can be 
had from the helps to which we have referred more 
readily than from any other source. 

It is not enough to say of such helps that they 
are important, they ought to be regarded as an in- 
dispensable part of the outfit of every young law- 



PROFESSIONAL HELPS. 79 

yen Some lawyers do get along without them, 
but it is self evident that they would acquit them- 
selves more creditably by availing themselves of 
their help. Not only does the law preside over the 
application of the arts and sciences to the daily bus- 
iness of society, but like the arts and sciences, it 
moves. The rule that was administered approvingly 
in the last century may be found unsuited to this 
and for that reason held to have become obsolete. 
The statute of the last decade or even of the last 
session of the legislature may be modified or alto- 
gether repealed by the legislature of to-day. 

Even the courts whose organization and foun- 
dations bind them to a wise conservatism, and 
whose way is hedged in by the doctrine of ''stare 
decisis/' may, as they often do, feel constrained to 
question, to regret, to qualify, and at last to over- 
rule, their own previous holdings on very impor- 
tant questions. 

A lawyer must not feel that his days of study 
are over when he has been sworn in. He cannot 
rest on his elementary knowledge acquired in his 
years of clerkship, and his application of general 
principles to particular cases without being in con- 
stant danger of finding himself mistaken in his 
opinions. and defeated in his cases. He must move 
with the tide and keep familiar with its progress 
and the changes wrought by it, or he will lose his 
reputation and his business. He should know the 
old law but he should also know that it has been 
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held to be obsolete, and the reasons for such hold- 
ing. He should remember the rule declared by the 
statute of ten years or one year ago, but he should 
also know that by subsequent l^slation the rule 
has been modified or abrogated, as the case may be. 
He should know what the courts did hold, the re- 
grets expressed, the doubts suggested, the distinc- 
tions taken, the refinements indulged in until the 
rule that had been gradually undermined was at 
last overturned. 

There is but one way in which a lawyer 
can keep abreast with the movement on all 
sides of him and that is by keeping up with the 
current literature of his profession. He will, of 
course, have the latest reports, and the latest vol- 
umes of the statutes, and he should examine each 
thoroughly when received and make careful note 
of all changes. He should also take and read regu- 
larly the best weekly legal journal published in 
the state in which his practice is, and as soon as he 
can afford it he should take the best monthly law 
magazine within reach. From these he will get not 
only an abstract of the latest cases' yafe^yet decided 
in the regular volumes of reports, but he will^get 
the drift of opinion upon important topics, and an 
outlook upon a wider field of practice than that 
presented by his own county or city or even by his 
own commonwealth. 

In addition to these a good daily newspa- 
per published at the metropolis of his state 



PROFESSIONAL HELPS. . 8 1 

is important to him for it will place before 
him the daily doings in the courts as well as in the 
business world, and it will keep him from losing 
sight of the subjects that interest and occupy the 
busy men at the busy centres of population. All 
these helps a young lawyer needs and you ought 
not to dispense with any of them. 

There are helps of another sort of which you 
will avail yourself without any suggestion, but 
about which something ought, nevertheless, to be 
said. You will at an early day provide yourself 
with a stock of blank forms for conveyances, 
bonds, contracts, leases and other business papers, 
but you should never purchase a stock of blanks 
without a careful examination of them for the pur- 
pose of satisfying yourself that the material cove- 
nants and the necessary technical words are in their 
proper places and that in general character the in- 
struments are sufficiently in harmony with those 
that have stood the test of critical examination in 
the courts. 

Many of the blank forms for sale at coun- 
try printing-offices and book stores have been 
prepared by or imder the direction of men who 
were better printers than lawyers and who 
had studied the tsrpographical appearance much 
more than the legal effect of their forms. You 
will find other blanks prepared by persons who 
had evidently a passion for improving upon 
well considered forms and who had very little 
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reverence for the "solemn phraseology of the law'* 
and very little knowledge of its import. Such per- 
sons toss the venerable forms to be found in the 
books of practice over their heads and sit down to 
"modernize" an important document not in the 
light of adjudicated cases but in that of their own 
ill-digested notions of what is necessary. 

I have known serious litigation and serious loss 
to result from the use of these "improved" forms. 
I recall a case that found its way into the books in 
which the improver left out of the acknowledg- 
ment of a married woman in Pennsylvania the 
words "separate and apart from her said hus- 
band." The form was used by a lawyer of good 
standing who had neglected to examine his blanks, 
and some years after the vendee had paid for his 
land he lost it because of this defect in the printed 
form. 

In another case that fell under my observation 
the printed form of acknowledgment used con- 
tained no statement that the contents of the deed 
had been made known to the married woman 
whose property was the subject of conveyance. In 
still another the words of inheritance had been 
omitted from the "habendum and tenendum" hav- 
ing evidently been regarded by the improver who 
prepared the form as "useless and redundant verbi- 
age" or as a literary friend once expressed it to me 
as the "intolerable tautology of the law." 

Never buy blanks without first examining them, 
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nor use one that may be furnished you until you 
have satisfied yourself of its sufficiency. The same 
caution should be observed in the purchase and use 
of forms for declarations or other pleadings, and 
for petitions and orders in the orphans' court upon 
which so many titles depend. Never use them until 
you have carefully examined them, but subject to 
this caution you will find great help in the use of 
printed forms and it will be an economy of time 
and labor to use them whenever you can. 

In your business correspondence you will find 
it to your advantage to use printed letter heads 
with your full name, business and address at 
the top of the sheet. This will be a help to 
some of your correspondents who are not fa- 
miliar with manuscript and it will in this re- 
spect as well as in some others be a help to 
you. You may write an excellent and legible hand 
(many lawyers do if their own opinion be held con- 
clusive on the subject) but many of your corres- 
pondents will be better able to decipher your signa- 
ture and address if aided by the plainly printed 
characters at the head of your letter, and it will set 
at rest all questions about names and address and 
proper spelling. 

Finally, be on the look out for whatever 
the progressive spirit of the age may suggest 
as a help to the transaction of business and do 
not allow yourself to condemn anything because 
it is new nor because it does not conform to vour 
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own previous ideas. Be ready to experiment, to 
investigate, in a spirit of fearless inquiry and to 
avail yourself of all that is worth adopting in 
methods or appliances. You must not forget, 
however, that helps do not transact your business 
for you, nor bring you success. Your own work 
is the indispensable thing and helps of all sorts 
merely facilitate it By their use you may shorten 
your labors in particular cases and so secure more 
time for other work; you may thus increase your 
effectiveness, the time at your command, and 3rour 
earning power. 



CHAPTER VIII 

PROFESSIONAL HABITS 

Distinction between professional and business habits— De- 
meanor to clients — ^Misuse of talents — Moral integrity — 
Sharp practice— Reputation for truth — Its effect on the 
jury. 

The difference between professional habits and 
business habits may seem at first thought to be 
too slight to justify a separate treatment of them, 
but we feel sure that our readers will on fuller re- 
flection agree with us in thinking that there is room 
for the distinction we have taken. The man who is 
methodical in his habits, who is an accurate ac- 
countant, a good judge of values and who displa)rs 
a power for combination and management of de- 
tails is conceded to be a good business man. 
Whether he shall also be welcome wherever he 
goes and have the confidence and good will of 
those about him depends on other considerations. 
His general bearing, his manner and address and 
his habitual treatment of others as he meets them 
in a business or social way will make him agreeable 
or disagreeable to them and determine the estima- 
tion in which they will hold him. 

The wide differences in the measure of suc- 
cess achieved by different men is largely due 

8s 
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to differences in ability, temper and digestion, 
but between men of equal ability and equal 
health wide differences exist that are very 
clearly due to the character of the professional 
habits into which they have fallen or which they 
have cultivated. 

The medical and clerical professions afford 
the readiest illustrations of the truth of this 
statement. Some physicians have the faculty 
or power of making their presence in the sick 
room a source of comfort, of confidence and 
hope to their patients and those who watch 
with solicitude over them. Their coming is looked 
for, their presence is welcome, and their voice is a 
tonic. There are others who have a reticent con- 
strained manner that seems to hint of dangers un- 
disclosed and that casts a shadow of deeper uncer- 
tainty over the sick room. No patient will desire, 
no nurse will recommend, the employment of the 
latter a second time unless his skill is really extra- 
ordinary. 

In the clerical profession there are some 
men so frank, so kind, so evidently in earnest about 
their work that they are regarded with great af- 
fection by their people and are welcomed by the 
young and old with equal warmth. There are 
others whose faces are so long and so straight, 
whose bearing and tones are so solemn and whose 
manner is so wanting in naturalness and cordiality 
that the children hide from them when the pastoral 
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visit comes, and everybody feels a sense of relief 
when they are gone. 

The difference in each of these cases is due 
to a difference in professional habits. As it is 
in the professions from which these examples 
are taken so is it in that of the law. The 
measure of a man's usefulness and success is 
greatly affected by his professional habits. Some 
lawyers are so unsocial in their maimers as to be 
really uncivil. They drive people away from them 
by creating in their minds the impression that they 
are not welcome, that their presence is an intru- 
sion and their business enquiries an impertinence. 
Others are crisp and sharp in their habits of speech 
and impress those whom they meet with the idea 
that if not positively angry about something they 
are far from being in good humor. There are 
others who have an insolent, careless and inatten- 
tive manner who really appear to think labor of 
any sort a burden to be gotten rid of as easily and 
as speedily as possible. All of these persons want 
business, yet they all appear not to care for it and 
are constantly put at a disadvantage by their man- 
ner of meeting others. 

In several instances I have known lawyers 
with good natural powers and with a thorough 
elementary training who began practice with 
excellent prospects for success, who by indulg- 
ing in bad professional habits succeeded only 
in alienating their clients and extinguishing their 
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own hopes. In one of these cases a man of unusual 
aptitude for the law and a successful practitioner 
fell into the habit of presenting the subject of his 
fees in so offensive a manner to his clients that 
he drove many of them away from him. When a 
person applied to him for advice he would sit and 
listen for a few moments but make no suggestions. 
If asked for an opinion he would ask to have the 
story repeated. When this was done, if no retainer 
had yet been offered, he would say, "I do not hear 
you." Sometimes taking him at his word a client 
would raise his voice and repeat the story for the 
third time only to be met; by the same observa- 
tion, "I do not hear you." When at last a re- 
tainer was secured he would say, "You need not 
raise your voice, I hear you now." If such rude- 
ness was used only upon those notorious spongers 
who are met with in almost every community who 
seem bent upon getting their law, their physic and 
their theology "without money and without price," 
it might seem very appropriate, but as a profes- 
sional habit it is offensive and inexcusable. If 
you are unwilling to trust your client, or if for any 
reason you want your fees before you part with 
your advice ask for them in a business-like way. 

Some lawyers have a habit of treating their cli- 
ents not as employers whom they serve, but as their 
own attendant satellites. They set themselves up as 
the great solar centre of their system and they 
make their clients and their business interests re- 
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volve about that centre and reflect its brilliancy. 
Such men try causes quite as much for the specta- 
tors on the back bench as for the court and jury. 
They pose for effect upon the public. They parade 
and display their own wit or learning or experi- 
ence to impress beholders and magnify themselves ; 
and they use their clients and their causes as the 
opportunity or medium for the display. This is 
a very bad habit and by no means rare to find. It 
will bring upon him who indulges in it the ridi- 
cule of his professional brethren and like other 
tricks of the charlatan will sooner or later become 
transparent and cease to impose upon anybody. 

Others go to the opposite extreme. When they 
are retained in a cause they lose sight of their indi- 
vidual interests, of their moral nature and of their 
professional standing and put themselves unre- 
servedly at the service of their clients. They lay 
off their scruples of conscience and their sense of 
moral obligation as the Quaker in the story is re- 
ported to have laid off his drab coat when impelled 
to engage in a fist fight — ^and they leave them oflF 
until the business in hand is disposed of. This 
mistake is as great as the other and its effect upon 
the professional character and the individual life 
of him who makes it is quite as mischievous. 

Men will soon lose respect for a person who 
seems to have lost his respect for himself. They 
will naturally doubt the existence of any correct 
moral instincts in one who appears to be always in 
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readiness to do for those who employ him those 
things which the moral instincts of others condemn. 
Probably every one of my readers can recall occa- 
sions on which he has heard men who were speak- 
ing of their acquaintances among the legal frater- 
nity say substantially this : "If I had a mean, dirty 
case that I wanted tried I would employ Mr. A. to 
try it and I should expect him to dig me out if it 
was among the possibilities to do so ; but if I had a 
good case, one that I expected to have disposed of 
on its merits, I should go to Mr. B." There are 
now and then cases in which some man who has 
won the unenviable distinction of being the 
greatest blackguard of the region is em- 
ployed for the sole purpose of abusing and 
ridiculing either the opposite party or some 
prominent witness. The party who employs him 
would not trust the case to his management but 
makes use of him for the special purpose of abus- 
ing and, if possible, injuring somebody who is in 
the way of the verdict he seeks. Worst of all the 
person so employed knows why his services are 
sought and does his best or his worst, to besmirch 
the reputation and affect the credibility of the man 
whom he has undertaken to set upon and destroy. 
In fact, such a man is not employed as a lawyer at 
all. It is not his learning or his ability or his years 
of experience that his employer has in mind when 
he retains him, but it is his vocabulary of hard 
words, his stock of vulgar stories, and his facility 
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in the use of both as a forensic blackguard. It is 
not an enviable position. The habit that leads to 
it is one to be avoided. 

If a man is willing to play the part of the 
blood hound and run down any person after 
whom he is set, for so much money, regard- 
less of all considerations of right or wrong he 
greatly mistakes his calling when he enters the 
legal profession. To denounce crime where it re- 
ally exists and to call things by their right names 
in the interest of fair play is a duty that sometimes 
requires courage, but to impute crime when you 
know that none has been committed, and to call 
things by names that you know are wrong, as the 
hired traducer and villifier of the character of 
those your client wishes to injure, is base villainy. 
No man can do such work without great injury to 
his own moral nature, and to his professional 
standing, if he has any. 

Perhaps you know some man who has what 
may be called a garrulous habit. Examples 
of this habit may be found in almost any 
county or city. When a client calls on such 
an one for consultation he finds it difficult to reach 
any satisfactory results. Every incident in hii 
narrative starts his legal adviser in a new direc- 
tion and he will talk and relate anecdotes of a 
character similar to the incidents brought to his at- 
tention at great length, but to no purpose. He 
will tell of cases he has been connected with that in- 
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volved like questions and in which his associated 
advised in one way and he advised in another and 
with great difficulty won them over to his views 
and saved his client's cause. Instead of a plain, 
simple direction about what to do in his own case 
he will give his client an account of other cases 
in which he has been consulted and the advice ho 
gave in them, and the manner in which the correct- 
ness of his opinion was vindicated by the results. 

When his client needs to be guided directly to a 
point he will take him on a voyage of circumnavi- 
gation, keeping at a considerable distance from it. 
Such a man is tiresome to listen to at any time, and 
is rarely interesting or instructive in conversation, 
but in business intercourse where quick consecutive 
thinking is to be done and where directions need 
to be brief, clear and to the point he is a great dis- 
advantage. These may serve as illustrations of 
what we mean by bad professional habits, habits 
that stand to some extent in the way of usefulness 
and success, and may direct attention to the im- 
portance of the subject that is at the head of this 
chapter. 

No man, certainly no professional man, ought 
to allow himself to drift thoughtlessly along but 
he should keep an intelligent "look ahead" for the 
best course, and a steady hand on the wheel that he 
may follow it. Success in business like victory on 
the battle field is best won when it has been most 
thoroughly organized beforehand. It does not 
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come to the careless unless by accident. My ad- 
vice to every young lawyer therefore is, Keep 
watch of yourself. Know what you are doing, 
how you are doing it, and why you have adopted 
one method instead of another. 

When a client comes to you for consultation keep 
close to the facts and the question he presents to 
you. Do not give advice that you see is wanted 
unless you believe it to be the advice that ought to 
be given under all the circumstances of the case. 
Exercise your best judgment upon the facts pre- 
sented and give your client the result fully and 
fairly. If he has no chance or but a faint one for 
success tell him so. In the freedom and secrecy of 
the consultation room you have the best possible 
opportunity for showing yourself to be thoroughly 
manly, truthful and honorable and for laying the 
foundations of that confidence and respect which 
a lawyer ought to command from his clients and 
from the public. 

If the case which is presented to you for 
your advice is clearly unconscionable, or if in 
support of an honest case your client proposes 
to do that which is illegal or unjust tell him how 
his proposition strikes you and the impression it 
would be likely to make upon the judge or jury 
to whom it would be presented. Explain to him 
the light in which the course proposed would place 
him as a man, and advise him to do that which you 
believe ought to be done whether it pleases him at 
the time or not. 
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A man does not ordinarily go to a lawyer 
to hire him as he would hire a common la- 
borer to work by the day or the piece at what- 
ever he may give him to do. He does not need a 
mere employee who will confine himself to the ex- 
ecution of his employer's orders without question 
and with no sense of responsibility, but he needs a 
professional guide who will undertake to direct 
him. He goes to his lawyer because he wants the 
benefit of professional knowledge, experience and 
skill. He expects to put the helm of his cause in 
the hands of his adviser and to depend on his abil- 
ity to pilot it through the dangers of preparation 
and trial to the end. 

A lawyer has therefore no right to shrink 
from the responsibilities which belong to his 
position and turn over all questions of con- 
science to the decision of an interested and ex- 
cited client, but he should meet them squarely and 
discharge them in an honorable and manly way. 
What would be thought of a physician who, when 
called to the bedside of one sick with a formidable 
malady, should, after a careful examination and 
diagnosis, ask the patient what he preferred to take? 
What would you expect a physician to say to a pa- 
tient who should say to him, "Doctor, I have de- 
cided what I shall take, and all I want of you is to 
get and prepare it for me.*' Ninety-nine in every 
one hundred doctors would say, "If you are to be 
my patient I am responsible for you and you must 
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take what I think you need." Most sick people call 
a physician because they want his judgment upon 
their disease and its treatment and most of those 
who employ a lawyer do it because they feel the 
need of availing themselves of his judgment and 
his skill. 

Both the physician and the lawyer should 
consent to take no other than their proper profes- 
sional position in any case. You should not be dic- 
tatorial or too self conscious but you should take 
the responsibility of directing. Be patient and 
painstaking in gathering up all the facts and cir- 
cumstances which may in any manner affect the 
question involved, exercise your judgment impar- 
tially upon them, and when your conclusion is 
reached express it clearly and kindly but decidedly. 
If your client suggests a doubt or a difficulty as 
occurring to him give it a careful consideration if 
entitled to it; if not, explain the reason for your 
opinion briefly but clearly and without any resent- 
ment that your opinion was not adopted without 
question. 

If he declines to follow your advice you should 
for that reason decline his case. If he wishes to 
secure your services while disregarding your ad- 
vice you may depend upon it that what he is seek- 
ing is a professional tool. He wants to use your 
learning and your professional standing as he 
would use a lever or any mechanical appliance for 
the accomplishment of his own purposes in his own 
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way without any care for its effect on you or for 
the merits of the case. You can never be so poor or 
so briefless as to justify you in consenting to oc- 
cupy such a position. Better, if that is the only al- 
ternative, to leave the profession and enter upon 
some other pursuit than to prostitute your learn- 
ing, your talents and your moral nature to the 
selfish and fraudulent schemes of unscrupulous liti- 
gants. 

Do not allow yourself to depend upon or 
to employ any of the business methods included in 
the phrase "sharp practice." Such practice is a 
two-edged sword and will cut both ways. It may 
sometimes hurt the other side and help a client, 
but it will always hurt you, and you will make a 
great mistake if you conclude that it is smart or 
profitable to indulge in it. I recollect asking a 
friend not long since about the prospects of a young 
lawyer in whose success I felt an interest, who was 
located at a considerable distance from the region 
with which I was familiar. The reply was "He is 
too smart." With some hope that the answer was 
less damaging than it seemed I said in an inter- 
rogative way, "Too vain?"; but my friend said, 
"No, too sharp!" 

There is one more very homely piece of advice 
that I would like to give to every young lawyer, 
viz. : make it a habit of your business life to say 
what you mean. Whether it is in the secrecy of 
your consultation room, in your social intercourse 
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with men, in the discussion of a legal question or 
in an argument to the jury, say what you believe 
and say it as though you believed it. You want 
others to believe you and it is important to your 
success that they should ; you must therefore show 
that you are worthy of belief. It will pay as a 
mere matter of business to tell the truth, and to re- 
fuse to tell what you know is false. 

I was greatly impressed by a little incident 
occurring while I was a school boy. I hap- 
pened to be for a few hours in a country town 
with nothing to do and court being in session I 
went there. A case was being argued to the jury. 
The first argument was made by a man of fine pres- 
ence and voice and with a fine vocabulary. He had 
what seemed to me a clear and persuasive way of 
putting things and he made a fine address. He 
was followed by a plain-looking man of awkward 
carriage and careless of his sentences, but earnest 
in his manner. I was somewhat surprised to sec 
that the jury listened to him with greater attention 
than they had given to his antagonist and still more 
surprised to find that after a very brief charge they 
had found for the awkward man's client. I asked 
an acquaintance who knew both lawyers well to 
tell me about them. "The first one," said he. "has 
a classical education and is conceded to be the best 
speaker at this bar, but he has very little influence 
with juries because they can't tell when to believe 
him. The other man has little education, but he 
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is known to be honest and our juries believe he 
would not mislead them." It is not every lawyer 
who can be learned or witty or eloquent, but every 
one may be honest, and though he may not com- 
mand admiration for his brilliant qualities he will 
command confidence by his evident integrity. 

If you can secure both admiration and confi- 
dence do so by all means, but under all circum* 
stances make it your first and highest object to d^ 
serve confidence. 



^ 



CHAPTER IX 

DEPORTMENT IN THE COURT ROOM. 

The consideration to be shown the bench and bar — Personal 
peculiarities — Self control. 

A lawyer who has an intelligent purpose to 
make the most he can of himself will not be care- 
less of his deportment at any time or place. He 
will study his personal peculiarities, and the de- 
mands which his profession and society make upon 
him in order that he may know in what direction 
increased effort or self watchfulness may be neces- 
sary to enable him to acquit himself properly. 
Among other subjects that will attract his atten- 
tion in this connection will be that of his appear- 
ance and deportment in the court room. 

This subject may seem to be one of very little 
consequence, but it is nevertheless worthy of careful 
consideration. In the court room you will be con- 
stantly under the public eye, and your connection 
with the business of the courts will draw atten- 
tion to all that you do or say. At times you 
will be a mere spectator of the struggles of others ; 
at other times you will be an active and anxious 
participant in the contests of the court room. At 
all times you will be in immediate personal con- 
tact with your brethren of the bar so that the pub- 
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lie may fairly compare you with them and note 
any noticeable differences whether to your advan- 
tage or disadvantage. You ought not therefore to 
be inattentive to that in yourself which must at- 
tract the attention of others and influence them in 
forming their opinions of you. 

There are some people who appear to think that 
indifference to the opinions, habits and usages com- 
monly met with in good society is an indication of 
superiority, and they affect eccentricities of dress 
and manners as though they expected it to be re- 
garded as evidence of greatness. It will be well 
for every young lawyer to understand and to write 
it down among his business maxims that a disa- 
greeable eccentricity is not evidence of greatness. 

On the other hand, it is ordinarily safe to 
affirm that the probabilities are very strong 
that the sloven in dress is a sloven in mental 
habit and a slipshod lawyer; that the person 
who is wanting in cleanliness of person and 
attire has dull sensibilities; and he who is coarse 
and abrupt in speech and manner, is coarse in 
mental fiber and has less than the average measure 
of refinement. There are doubtless some notable 
exceptions to the rule, but the general rule is 
nevertheless as first stated; and it is the general 
rule we should keep in mind for it is by that we 
must expect the public to judge us. 

It is true that there are some excellent law- 
yers who are decidedly ill tempered, some 
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whose conversation is sadly marred by vulgar- 
ity and profanity, some who are intemperate, 
and some who will risk their last dollar at the 
gambling table; but these lawyers are not excel- 
lent or successful because of their vices, but 
in spite of them. Their natural endowments, 
both physical and intellectual, were so great that 
they have been able to command a good degree of 
success notwithstanding these serious drawbacks. 
They are strong though encumbered with these 
vices, but they would have been stronger without 
them. The public recognizes their professional 
skill while it deprecates their bad habits, and it 
withholds its censure of the latter only because 
of its belief in the superior character of the former. 

Substantially the same thing may be said of all 
the unpleasant and personal peculiarities to be met 
with among business men. They do not help but 
they hinder the progress of those who indulge in 
them. Where one man has the native vigor that 
enables him to rise while carrying such a burden, 
ten men will be dragged down into failure and ob- 
scurity by it. It is evident, therefore, that none 
of us can afford to treat anything as unimportant 
that is sure to affect us in the estimation of others; 
and for this reason, if we have no better one, we 
ought to observe ourselves, our habits, and lay off 
resolutely whatever may be likely to impress those 
about us unpleasantly. 

Here are a few suggestions upon the general 
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subject intended rather to draw attention to it than 
to be exhaustive of it. 

Your clothing should conform as nearly as pos- 
sible to the usual conventional styles and be free 
from an affectation of extreme fashionableness on 
the one hand and from contempt for appearances 
on the other. It should be suitable for the place 
and for your profession, clean, in good order, and 
without anything striking or peculiar to draw at- 
tention upon it. 

Your bearing and deportment should be that of 
a polite and courteous gentleman. Do not pose as 
a model of manners. Do not allow yourself to be 
careless of the proprieties of the court room. Try 
to be easy and natural in your movements, to meet 
your brethren with cordiality, and to go about 
your work with a quiet dignity of manner that is as 
far removed from vanity and ostentation as it is 
from awkward timidity and self distrust. 

When not actually engaged in the trial of a 
cause or other work appropriate to the court 
room give attention to what others are doing or 
saying so long as you remain. Do not settle your- 
self down in a chair for aii after-dinner nap, or tilt 
it backwards until the chair and its burden arc 
poised on two legs, or rest your feet on the coun- 
sel table or a chair back thrusting the bottoms of 
your boots into the faces of those near you. Such 
conduct is ungentlemanly in any place, but in the 
court room it is intolerably offensive. If you re- 
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ally must rest go out of the court room to some 
suitable place and take it, but while you remain 
in court exercise enough of self-respect and enough 
consideration for the fitness of things to keep 
awake and to keep within the limits of professional 
courtesy and gentlemanly deportment. If others 
are sitting near you who, like yourself, are for the 
moment unemployed, do not engage in conversa- 
tion or loud whispering with them so as to attract 
the attention of others or interfere with those who 
are at work. The hum of voices is distracting to 
one who is speaking and annoying to those who 
want to hear. You will find it very trying to have 
others treat you in this manner when you are en- 
gaged in trying to persuade the "twelve honest 
men" before you, and it is best in this particular as 
in many others to do as you would like to be done 
by. If you are careful to listen to others with po- 
lite attention you may reasonably look for the like 
attention from them. If you are addicted to the 
use of tobacco you will need to exercise some care 
in order to avoid being offensive to those to whom 
its use is disagreeable. By all means leave your 
pipe or cigar outside the doors, and if you must use 
your tobacco box use it as moderately as possible. 
When engaged in the trial of a cause or the ar- 
gument of a question you have occasion to refer to 
the gentlemen of the bar who are associated with 
you or employed on the other side, do it in a re- 
spectful and courteous manner. Do not adopt a 



I04 SUGGESTIONS FOR YOUNG COUNSEL. 

tone of great familiarity or speak of them by their 
given name as John or their patronymic, as Smith, 
but "my brother Smith" or "my learned brother 
Smith" or "my learned colleague" or "my learned 
brother who represents the other side." It will 
cost you nothing to be polite beyond a little 
thoughtfulness, but it will yield you a valuable re- 
turn in the good will of others and in your own 
increased self respect. It will sometimes happen 
that important differences of recollection will ex- 
ist between yourself and your professional breth- 
ren, but it is best to avoid all personal altercations 
and sharp words about such differences. When a 
misunderstanding exists or a difference of recollec- 
tion about a fact within your own knowledge, and 
you find you cannot remove it by explanation, 
the best thing to do ordinarily is to accept the situ- 
ation as quietly as possible and treat the difference 
as an honest one. The case cannot be helped by 
hard words or hurtful insinuations and a resort 
to them will be sure to result in unkind feeling that 
may ripen into an unnecessary and permanent es- 
trangement. The homely advice to think twice be- 
fore speaking ought to be a settled rule of conduct 
with every lawyer for his words affect not only the 
relations between himself and his brethren, but 
his own standing in the judgment of the disinter- 
ested public. 

A lawyer should maintain his self control in all 
respects. In the court room and during the trial 



DEPORTMENT IN THE COURT ROOM. I05 

of causes unexpected things are constantly occur- 
ring to try one's patience and coolness and to test 
one's resources. You may be surprised by a hos- 
tile witness or disappointed by the stupidity or in- 
difference of a friendly one. The court may rule 
against you, admitting evidence that you had 
counted confidently on excluding, or excluding 
that which you had depended upon laying before 
the jury. In all these ways and many others you 
are constantly in danger of encountering a sudden 
and serious surprise under circumstances where 
your own bearing may have much to do with the 
result of your cause. If you lose your steadiness 
of nerve and your equanimity of temper it will be 
apparent to all about you. Your clearness of 
head, your power of concentration and your grasp 
of the details of your case will desert you in your 
excitement. The joints in your professional armor 
will not be kept closed and you will be exposed to 
the well aimed thrusts of your adversary in a most 
exasperating way. But if you can maintain your 
mastery of yourself you will have all your re- 
sources at command and you will be equally ready 
to strike or to parry, as your situation may re- 
quire, and do it dexterously and effectively in the 
most desperate extremity of your cause. 

Many years ago I was associated in the trial of 
an important cause with a successful lawyer who 
was regarded as an excellent trial lawyer. He was 
my senior and took the lead in the trial. The ques- 
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tions involved were important and by no means 
free from difficulty. My colleague began early in 
the trial to treat an opponent rudely and to lash his 
sensibilities at every opportunity. Sharp words 
flew back and forth across the counsel table. Both 
gentlemen were apparently losing their temper 
and I ventured to suggest to my colleague that the 
interests of our client would require of us the exer- 
cise of all powers and that it was not worth while 
to waste them in useless altercation. He replied in 
a quiet whisper, "Never fearl I shan't lose my 
temper, but I want to lose his. If we can get him 
red hot he won't know anything." He knew his 
man and the infirmity of his temper better than I 
did and he succeeded in his plan. The plaintiff's 
attorney lost his temper and his good sense to- 
gether, and the loss of his client's cause followed 
naturally enough. I do not mention my col- 
league's tactics as worthy of imitation but as af- 
fording an illustration of the value of self control 
and of the danger of losing it. The attempt to 
practice in this manner upon the known weakness 
of a brother is wholly indefensible, but on the other 
hand it was stupidly foolish for the plaintiff's at- 
torney to allow himself to be goaded into a frenzy 
at the very time when he needed, as he well knew, 
the full possession of his powers, and the clearest 
and coolest calculation as to their use. 

Another suggestion quite appropriate in this 
connection is that a lawyer should cultivate the vir- 
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tue of patience. Wait for developments. Know 
what your difficulty actually is before you set about 
meeting it. It is never worth while to be frightened 
at a phantom which your own imagination has 
conjured nor to make hurried reply to a point not 
yet made. 

Some men have a habit of running on in advance 
of a speaker and anticipating the course of his 
thought. Sometimes they may forecast correctly 
but often they are quite wide of the mark. "J^'"?" 
ing at conclusions" is rarely helpful and when it 
lands one at the wrong conclusion it is quite em- 
barrassing. It is more lawyerlike to wait till the 
conclusion comes. There is then no uncertainty 
about its character or the line of reply or defence 
necessary to be entered upon. 

It will often happen to you that some an- 
tagonist, full of zeal for his client and of con- 
fidence in himself, will outrun your words and 
jump at a conclusion not at all in your mind. 
He may thus get himself into a rage over a 
provocation that has no existence and indulge 
in harsh words that have no excuse but have 
great need of an apology. Here again patience is 
your great need. Instead of returning or resenting 
his hot words with equal heat, you should by a 
cool, clear statement of the situation show how 
unfounded his suspicions were and how unjust his 
words. When you have done this, stop, leave the 
subject, and go on with your work. Instead of 
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hurling back his charges, threatening to make him 
eat his words or indulging in any similar non- 
sense leave him or his blunder to the judgment of 
the intelligent men about you and you may depend 
upon it that they will not fail to contrast your 
moderation with his extravagance and impatience. 

My next suggestion is that you should treat 
every member of your own profession and every 
person connected with the administration of the 
law with respect. You will fall naturally enough 
into a respectful habit towards your seniors and 
those who have already won a good position at the 
bar, but you may not find it as easy to treat your 
juniors and those who have not been able to compel 
recognition with equal kindness. Fine qualities, 
superior attainments and decided success command 
our respect. It is not a virtue in us that we yield 
it. What is needed is the habit of considering 
those about us as our brethren who are en- 
titled to respectful consideration as such 
without reference to the measure of their 
success. The inexperienced and the unsuc- 
cessful need your kindness and your respectful re- 
cognition. The successful can get along without 
it. The former feel keenly their lack of public 
recognition and every act of kindness extended to 
them will meet with a grateful appreciation. 

There is a natural tendency among men of all 
professions after they have acquired a fair position 
and a good measure of success to look upon every 
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new candidate for professional employment as in 
some sense an intruder into a field to which they 
have an older and a better title. This feeling finds 
expression in a distant and distrustful attitude to- 
wards the beginner, and in unnecessary criticism or 
positive censure upon all that he says and does. 
There are some lawyers who seem to enjoy getting 
a young man at a disadvantage and then drawing 
attention to his want of experience or learning. If 
he has made some little slip in the preparation of 
his pleadings or other papers, or in the examination 
of a witness, or in the statement of a legal proposi- 
tion they will seize upon his mistake and give it 
such unnecessary prominence as to wound his sen- 
sibilities and expose him to the censure of his client 
or to public ridicule. Such conduct is unprofes- 
sional, if for no other reason because it is ungen- 
tlemanly and unkind. It may be natural but it is 
not lawyerlike to discriminate in favor of the 
strong and against the weak. A good lawyer can 
well afford to be helpful and generous towards the 
young and inexperienced. If he allows them to 
lean a little on his knowledge and experience now 
when it is necessary to keep them from falling and 
gives them a word of cheerful encouragement they 
may be counted upon to repay it with interest in 
many ways. 

Another suggestion relates to your treatment of 
the judges before whom you practice. It is easy to 
be very courteous and respectful when they decide 
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in your favor, when your case runs smoothly 
along in the grooves you had arranged for it and 
nothing occurs to endanger your success or dis- 
turb your equanimity; but it is not so easy when 
the current is running against you and your strong 
point goes down under the weight of some adverse 
ruling. The temptation to show your disappoint- 
ment, to be sharp in retort and impatient in man- 
ner is strong. Under such circumstances it would 
be well for lawyers always to recall what they so 
well know, that the standpoint of the judge and 
the advocate are quite tmlike. The advocate has 
studied his cause with the interest of his client con- 
stantly in mind. He has sought to find support 
for the propositions on which alone he can hope to 
succeed. 

The judge must consider the questions raised 
without regard to their effect upon either side. 
He must declare the law as it is, as nearly as 
he can. The advocate argues in support of a pro- 
position which he has assumed because his cause 
depends upon it and which, it is fair to say, he be- 
lieves to be correct. The judge must hear and 
weigh and decide. He comes to the performance 
of his official duty without bias, without interest, 
and without feeling. It is not asking too much 
therefore to ask that when a lawyer finds himself 
unexpectedly confronted with an adverse ruling he 
shall stop long enough to re-examine his position 
before he concludes that judge is either ignorantly 
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or wilfully wrong. He may be wrong in spite of 
the best intentions. If so you are not without 
remedy, and you can not help your cause or your 
reputation in the meantime by petulance. When a 
question has been fairly ruled upon, after you have 
been heard, let that end discussion. Never indulge 
in Parthian shots at the court to cover your retreat 
from an overruled proposition, but accept the de- 
cision in good faith as the law of the case and re- 
cast what remains of your cause in accordance with 

When you rise to address the court for any pur- 
pose adopt the mode of address in use by the best 
practitioners with whose habits you are familiar. 
If a judge interrupts the line of your argument 
with some question or suggestion do not show im- 
patience or irritation but reply or explain fully as 
you are able before you proceed with your argu- 
ment. While such interruption may break the 
continuity of your argument it won't break its 
force if it is well founded, and it will give you the 
advantage of seeing just where the trouble in the 
way of its adoption appears to the judge to lie. 
But if it seems unnecessary to you, your impatience 
will not improve the situation. If after a case has 
been decided you conclude to take a writ of error or 
to appeal you need have no hesitation or delicacy 
abput it. It is your right and no judge will com- 
plain of you for exercising it; but do it in a quiet, 
businesslike way without any unnecessary flourish 
of trumpets. 
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After the writ has been taken you should a3- 
sign your errors in the court to which you have re- 
moved the cause. The presentation of them to the 
general public upon the streets, in the corner g^ro- 
cery, or through the local papers will in no way fa- 
cilitate the work of a court of review or advance 
your own standing as a lawyer among thinking 
men. If you are successful in the appellate court 
in procuring the reversal of the court below do not 
boast about it. Your client and all others who are in- 
terested in knowing will find it out very soon. The 
judge will learn about it soon enough without your 
taking the trouble to tell him, and while he will na- 
turally regret for his own sake to find that he was 
wrong, he will be glad for your sake and your cli- 
ent's that his mistake has been corrected and the 
law of the case settled at last. 

A late eminent judge, who was also a great 
wag, was in the habit of saying that in ear- 
lier and simpler times a lawyer who had lost 
his case thought his only remedy was an ap- 
peal in due form to the appellate court, but 
that in our days it was often the practice to review 
the case in the village bar room and to dispose of 
the legal questions by damning the stupidity of the 
judge. The latter method is not without some ad- 
vantages. It is inexpensive to the client, it is not 
very laborious for the attorney, and it is reasonably 
safe to attack one who is not present and for 
whom no reply is likely to be made, but it has noth- 
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ing else to recommend it. It is unprofessional and 
ungentlemanly. It is a clear violation of the offi- 
cial oath of an attorney which requires him "to be- 
have with all good fidelity as well to the court as 
to the client;" and it shows moral cowardice. It is 
pleasant to believe that we are moving backward 
to the earlier and better practice and that the moot 
court of the bar room and grocery is losing its ap- 
pellate jurisdiction. The relation which the attor- 
ney holds to the court is close and in the legal 
sense of the word it is a confidential one. He is the 
friend and adviser of the court, amicus curicB is 
a part of it, and of the machinery for the adminis- 
tration of the law. His interest and his duty both 
lie in maintaining public confidence in the integrity 
and impartiality of the judges and the purity of the 
administration of justice. 

His learning, his professional skill and experi- 
ence when in the court room, his personal reputa- 
tion and influence when outside of it are laid under 
contribution to this end. The lawyer who to shield 
himself from censure or for any other reason plays 
false to his obligations in this respect is unworthy 
of his professional robes. He who will violate that 
part of his oath which requires of him fidelity to the 
court will upon the same inducement disregard in 
like manner that part of it which binds him to 
fidelity to the client. In other words, it is true of 
a lawyer as the Latin maxim affirms of a witness, 
'^Falsus in uno, falsus in omnibus/' 

8 



CHAPTER X 

TRIAL OF CAUSES 

Skill in the trial of cases — Preparation — Selection of jury — 
-Challenges — Importance of opening address — ^Methods 
of examining witnesses — Purpose of cross-examination — 
Avoidance of mistakes. 

The most showy, to many lawyers the most 
agreeable, and to a good trial lawyer the most pro- 
fitable department of the practice is the trial of 
causes. The mental glow that is kindled by in- 
tense activity, the excitement incident to every ear- 
nest struggle, the consciousness of responsibility 
as the bearer of your client's fortunes, the meas- 
urement of skill against skill, and the full play of 
wit and learning, are some of the elements that 
give to a "trial at law" a peculiar fascination for 
the experienced practitioner. No trained war- 
horse ever "snuffed the battle from afar" with a 
keener relish for the dangerous excitements of the 
fray than the trained lawyer feels, when, with a 
comfortable sense of readiness, and with confidence 
in his cause and his own powers, he takes his scat 
at the counsel table and begins with great apparent 
coolness to settle the preliminaries and clear the 
ground for the impending contest. 

A man whose nerves have never thrilled 
114 
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under the influence of this eager tension, this 
preliminary "running of the scale" of his own 
intellectual powers to test their harmonious ac- 
tion and assure himself of his continued self- 
mastery, cannot quite understand it, and no 
man who has felt and enjoyed this peculiar 
condition of nervous excitement can ever forget the 
pleasure it afforded him. When a young lawyer 
watches the progress of some important trial and 
sees one thing after another neatly and skillfully 
done by the intellectual athletes who conduct the 
respective sides of the contest, it seems to him that 
it is not only a very pleasant, but a very easy thing 
to try causes, and he concludes that all he needs in 
order to demonstrate his ability to do it well is an 
opportunity. He does not know as he will by-and- 
by how slowly and by what almost imperceptible 
degrees the skill which he so much admires has 
been acquired, nor at what cost in patient and con- 
tinuous labor. He does not know, as he will by- 
and-by, that the ease with which the skillful practi- 
tioner meets every emergency in the progress of a 
trial is not due to the circumstance that the work 
which he does is in itself easy, but to the fact that 
long experience has given him facility and ease in 
its performance. 

It really is not an easy thing to try causes 
well. Some persons are better fitted for this 
work by nature or by education than others, 
but labor is nevertheless the price of success to all. 
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It must be paid in advance. Its value cannot be 
discounted nor its present worth made available to 
the practitioner. It must be counted down day by 
day. To the young lawyer who is willing to do the 
necessary labor or who really means to succeed in 
this particular department of practice, some prac- 
tical suggestions may be made that will prove help- 
ful to him. 

In the first place, make early and careful 
preparation for every trial. Begin with your first 
case and make it an invariable rule of your busi- 
ness to make and keep in your office an abstract of 
every paper and entry appearing upon the files or on 
the dockets relating to the causes in which you arc 
concerned. Examine them frequently with the 
purpose of allowing no question that may be raised 
upon the record to escape your attention. Settle 
in your own mind clearly the precise character of 
the question or questions raised, and look into the 
regularity or sufficiency of the pleadings and other 
papers by which it is raised. It may be that you 
have made some mistake or omission in your own 
pleadings. If so it is better to find it out Jtnd cor- 
rect it before any question is raised over it in term 
time. It will be pleasanter for you and safer for 
your client that you correct your own mistakes 
than wait for your antagonist to lay them bare and 
compel you to beg the court for time to correct 
them on the trial, at some expense of reputation to 
yourself and at the cost of a non suit or the costs 
of the term to your client. 
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On the other hand, the mistake or omission 
may be that of your antagonist, and you may 
be able to make use of it to your advan- 
tage, and to gain time in a desperate cause, to 
compel a compromise or to secure costs for the 
benefit of your client. If nothing more comes of it 
the examination will sharpen your vision, help 
form an important habit, and enable you to keep 
the evidence to the real question in controversy. 
After this mastery of the records you should re- 
examine your brief carefully. It may be that some 
question you had anticipated is not raised or has 
been eliminated by the pleadings and that some 
point in which you had made preparation is thereby 
rendered wholly immaterial. • 

On the other hand, some new question may 
now occur to you as likely to be a controlling 
one and as therefore requiring a thorough ex- 
amination; you may even find that your brief 
needs to be revised and re-written altogether 
in order to cover adequately the legal ques- 
tions in your case as you now understand it. Go 
carefully over it to assure yourself upon this sub- 
ject; re-examine the authorities cited to be sure 
that 3rou have well in mind what may be called the 
drift or bearing of each of them, and in connection 
with this work take up again your memorandum of 
the facts. 

If possible, sit down with your client and go 
carefully over all the facts. Assure yourself 
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by careful questioning that your client has given 
you all of his case, and just as it really is, 
without exaggeration or concealment Take up the 
list of the witnesses to see that you have the names 
of all, and the facts to which the attention of each 
is to be called. Having gotten all the help your 
client can give you in this manner arrange to have 
the important witnesses brought to your office, 
that you may satisfy yourself not only of the ex- 
tent of their knowledge, but of their leanings for or 
against your client You will be able at the same 
time to notice their peculiarities, their degree of in- 
telligence, their habits of speech, and their general 
appearance, so that you may arrange the order and 
manner of their examination in that way that shall 
make the best possible use of the materials at your 
command. 

It is also important if you have a child, 
a timid, a feeble, or a nervous person on your list, 
that the witness should see you and talk with you 
in a quiet and familiar way, and get used to your 
voice and manner before the time comes for him or 
her to go upon the stand for examination and be 
subjected to the unusual excitement of being pub- 
licly questioned. When this time of preparation 
has been completed, the records carefully studied, 
the questions at issue settled, your brief revised, 
your facts reviewed and arranged, your witnesses 
seen and the order of their examination deter- 
mined, you may go into the court-room with com- 
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posure, and when your case is reached on the cal- 
endar you will mean what you say when you re- 
spond; "Ready for trial." 

Having gotten ready, do not delay the trial 
of your cause or consent to its being delayed, 
but enter upon it at the earliest practicable 
moment. It is a mistake, especially in the 
civil courts, for a lawyer, and equally a mis- 
take for his client, to be constantly putting off the 
trial of causes for the mere sake of the delay. De- 
lays are ordinarily as dangerous to your client as 
to the other side, and if you are fairly prepared for 
trial they are too dangerous to risk. If your prac- 
tice id in the criminal courts or your client's head is 
at stake, delays may be properly sought unless your 
preparation is complete, for time softens preju- 
dices, scatters witnesses, dims the recollection, and 
increases the difficulties in the way of a conviction. 
It is ordinarily safest in a capital case to try when 
you must, but in civil cases make it a rule to try 
as soon as you can get ready. 

Some lawyers do not distinguish between 
cases, but fall into the habit of putting off 
a trial whenever they can. They grow ingenious 
in devising pretexts for a continuance, and earnest 
in their efforts to press them on the attention of the 
court. They will make as vigorous a fight to avoid 
a trial as would be required to try and finally dis- 
pose of the case. The result is unfortunate for 
them as well as for their client, for they will come 
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gradually to distrust themselves and dread the re- 
sponsibility of a trial. 

It is better in every way to say you are 
ready and enter upon the trial when you know 
that you are as well prepared for it as you 
can reasonably hope to be. If an application 
for delay comes from the other side in a case so sit- 
uated, resist it with vigor and insist upon a trial 
unless legal grounds be shown for the delay asked. 
It is worth while, however, to remember that the 
question of continuance is not ordinarily the turn- 
ing point in a law-suit, and it is not in good taste to 
be unreasonably strenuous over it, or to seize upon 
it as an opportunity to talk to the by-standers 
through the form of an address to the court. You 
might possibly please some of your audience, but 
you would not be likely at the same time to make 
much of an impression on the judges who are to 
decide your question. 

If you are desirous to succeed as a trial 
lawyer you should make it a rule to give 
prompt and thorough attention to the prepara- 
tion and trial of your cause, and never make an ap- 
plication to continue unless there seems no reason- 
able prospect of losing more than can be gained 
by the delay. When your case is reached the first 
step towards the trial is the selection of a jury, 
and in doing this you must consider the use to be 
made of your peremptory challenges. Some prac- 
titioners seem to regard the right to challenge as 



TRIAL OF CAUSES. 121 

a prerogative that ought to be exercised under all 
circumstances, and they exhaust their challenges in 
every case. They seem to fear that a failure to 
strike the full number of names allowed by law 
would be regarded as a concession to the other side 
and have some unfavorable effect upon the result 
Others appear to go quite to the opposite extreme 
and to put a very low estimate upon the right to 
make peremptory challenges, often waiving its ex- 
ercise altogether. They act as though this was one 
of those unimportant details that was unworthy of 
their serious thought, and if they are associated 
with others in the trial they turn it over to their 
associates as a thing about which they are indiffer- 
ent. 

Neither of these methods ought to be imi- 
tated by a young lawyer. The right to make per- 
emptory challenges is really an important one. It 
is one of the safeguards which have been thrown 
around the trial by jury for the benefit of suitors 
for centuries, and it should be intelligently em- 
ployed. The law offers you an impartial jury. 
The interests of your client are not safe without it 
and it is your duty to aid him in securing it This 
will not be done by arbitrarily challenging the 
nimiber which the law allows you, but by consider- 
ing the jurors individually. 

After your challenges for cause have re- 
moved from the box the relatives of the par- 
ties and the important witnesses or active pro- 
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moters of either side, you should see if there 
is anyone remaining whom your client regards as 
hostile to him personally. If not, then look over 
the list to see if there is anyone whom you have 
reason to regard as unfriendly to you. If not, you 
will examine it again to see if there is anyone who 
is particularly friendly to the party on the other 
side, or to his counsel, or whom you know to be un- 
der personal obligations to either the party or his 
counsel. If there are several persons belonging to 
the classes just described, select the most objection- 
able one for your first challenge and proceed to the 
end in the same manner. If there is but one ob- 
jectionable man on the list, make but one challenge* 
If there is none there is no reason for exercising 
your right of challenge and it should be waived. 

After the jury has been selected and sworn your 
next duty if you represent the plaintiff in action is 
to open your case to the jury. Some lawyers take 
this opportunity not only to open the case but to 
discuss the testimony they are about to introduce. 
There may be cases in which such a course is 
proper, but as a general rule it should be avoided 
by the representative of the plaintiff. It is not ex- 
pected, is an unusual departure from common us- 
age, and is rarely helpful to either attorney or client 

There is a rugged "horse sense" about juries that 
enables them ordinarily to reach pretty just conclu- 
sions about what transpires in their presence, and 
about the fitness and propriety of things, which a 
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lawyer cannot afford to disregard. As a general 
rule the proper course in opening your case is to 
content yourself with a plain, clear, connected nar- 
ration of the facts and circumstances on which you 
understand your case to rest, and which you ex- 
pect to be able to place before the jury. Show 
them, as you proceed, the connection between the 
several facts you are about to prove, and the con- 
clusions you ask them to draw from the facts if es- 
tablished. 

Your opening, like everything else you do 
in the trial of a cause, should be prepared for. 
You should endeavor to arrange the facts in their 
natural order, so that their connection will be 
easily perceived, and so that the conclusion you 
wish the jury to draw shall seem natural and 
logical. There is opportunity for the display of 
skill in your opening that you are in danger of un- 
derrating. Ordinarily this part of a trial receives 
very little attention, and it is often turned over at 
the last moment to some one who is not expected to 
take any other responsibility in connection with the 
trial. This ought never to be done. If your 
junior is to open let him know it in time to make 
some preparation, and guide him in the work of 
grouping and arranging the order of the facts he 
is to present. But by whomsoever the opening is 
done it should present the case in the same order 
that you have decided to lay it before the jury by 
the testimony. In the introduction of your evi- 
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dence you will have your memorandum or brief be- 
fore you and will follow it. If your action is 
based upon a written contract, you will first prove 
its execution and delivery, then introduce the paper 
itself, then show the breach of which you com- 
plain, the nature of the injury resulting to your 
client, and the pecuniary damages sustained. If 
the action is to recover for a tort you will begin 
by showing your right of possession, of way, or 
other right that has been invaded, then the invas- 
ion, the wrongful act complained of, then the ex- 
tent and character of the injury resulting, the 
proofs of malice or circumstances of aggravation, 
and conclude by showing the pecuniary value of 
the injury done you. These very common cases 
are given to illustrate what has been said about the 
desirability of observing the natural and logical 
order of things in the arrangement of your trial in 
your opening address and in the introduction of 
your evidence. 

If you will first get a clear and complete idea of 
your case as a whole you will be more successful in 
making the court and jury understand it Hav- 
ing a clue to the evidence and to your theory of 
your case from the opening it will be easier to 
follow 3rou in your development of it, and to under- 
stand the force of your deductions in your final 
argument. Have, therefore, in your mind, the ex- 
act spot which you wish each witness and each fact 
to fill, so far as possible call each witness at the 
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time intended, and direct his attention to the proper 
fact or facts to be shown by him. As soon as the 
needed answers are obtained, stop. Let the other 
side take up the witness for cross-examination and 
e3q)eriment with him if they will, but do not permit 
yourself to indulge your curiosity or to stray away 
from the straight lines of your case. 

You can never tell when an excursion outside 
your brief may end, nor into what troublesome or 
unimportant collateral investigation you may be 
drawn by the answer of your witness. Even when 
you observe this rule most carefully you will some- 
times find yourself disappointed and embarrassea 
by the witness. If there is reason to think that his 
unlooked-for answers are due to his timidity or his 
want of a clear understanding of your question, or 
to a confused state of mind, you can ordinarily ex- 
tricate your witness and yourself from your dilem- 
ma by the exercise of a little presence of mind. In- 
stead of attempting to correct the answer at the mo- 
ment, take a little time, and by means of a few easy 
questions lead the witness quietly up again to the 
same subject or the same point. Ordinarily, if your 
witness is honest you will be able in this way to re- 
assure him, get his attention directed to the proper 
subject, and secure the needed answer without be- 
traying any disappointment to the jury, or damag- 
ing your case by a controversy with your own wit- 
ness. 

If, however, you are satisfied that the wit- 
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ness is really hostile or deliberately intends to mis- 
lead you or to withhold his knowledge, that he 
may do your client all the harm he can, you have 
the delicate responsibility of choosing between the 
sharp horns of a very unpleasant dilemma at the 
very moment when they are presented. For such 
an emergency it is impossible to lay down any gen- 
eral rule of conduct. You must take into your ac- 
count your previous knowledge of the witness, his 
relations to your client, his word at the moment, 
the position of the trial, the importance of the an- 
swer to your client's case, and all the surrounding 
circumstances, and decide promptly what you will 
do. It may be best to dismiss the witness as easily 
and as quickly as possible, treating his answer as 
unimportant, or as just what you expected from 
him ; or the answer may be so evidently important 
to your case, or the manner of the witness, or other 
circumstances may be such that you cannot afford 
to let it pass in that way. If so, you are again to at- 
tempt to reach the truth by your superior skill 
merely or by the power of a direct attack. If you 
adopt the latter method, do it boldly. Let the wit- 
ness and the court and jury know at once that you 
distrust him and regard him as hostile, and make 
as vigorous and spirited a dash at him as you 
can. 

I have known many cases in which the cool- 
ness and skill of the examiner has proved more 
than an even match for the perversity of the wit- 
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ness, or has uncovered his wickedness so that all 
could see it. I have known other cases where a 
witness who could meet his examiner's strategy 
successfully has broken down utterly under a 
square charge of falsehood, pushed with fearless 
directness. It will be forever true that "conscience 
makes cowards of us all,", and a guilty conscience 
is as hard a thing to hold with equanimity as a hot 
iron. 

There is another class of witnesses whose 
condition requires you to study your methods of 
examination. If you have a nervous, or a feeble, 
or a very young witness whom you must call to es- 
tablish some important facts you should frame 
your questions so as to make them short, simple 
and clear, and lead your witness by the most direct 
and natural route to the subject and to the answer 
you wish. You will be better imderstood by the 
witness and you will leave the narrowest possible 
margin for cross-examination by opposing coun- 
sel. 

It is important, also, that after you have turned 
a witness over for cross examination you should 
be careful to protect him and your client 
by insisting that the cross-examiner shall keep 
within the ordinary and well established limits. 
Do not object captiously or without reason, but 
do not fail to object when the proper limits are 
passed, especially if the evident purpose is to annoy 
or disturb the witness. You will in this way se- 
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cure the sympathy of the jurors and you can de- 
pend on the co-operation of the court in your ef- 
forts to secure fair play for the witness. 

It is never best to be very technical or persistent 
about unimportant things, for you can not afford 
to create the impression in the minds of the jurors 
that you are trying to keep the whole truth away 
from them, but when your antagonist is abusing the 
right to cross-examine to get that before the jury 
which is not evidence, or to badger an honest wit- 
ness and put him at an unfair disadvantogc or 
smirch his reputation unjustly, object, and insist 
with earnestness on the enforcement of the rules. 
Neither the court nor the jury will misunderstand 
you, and you will secure the gratitude of the wit- 
ness and the respect of the public. 

After having gone fully over your list of wit- 
nesses and your brief of facts and announced for- 
mally to the court that you "rest," your position is 
at once changed. Up to this point you have fol- 
lowed a line of offensive movement; every step of 
which has been carefully considered and decided 
upon beforehand. Now you take the defensive. 
You are to hold your position against a carefully 
prepared attack, organized and conducted, it may 
be, by those who are your equals in learning and 
professional skill. Something of its general char- 
acter you have learned, but the details of the de- 
fense and the precise character and strength of 
the evidence by which it is to be supported, you will 
learn as the trial develops them. 
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You will probably encounter some surprises 
and will have to settle your plans for resistance or 
reply as you go along. You need, therefore, to 
preserve your coolness and self-possession so that 
you may have your resources at command, and be 
able to make such changes in your own line and 
Such resistance to that of your antagonist as the 
exigencies of the situation may require. The qual- 
ities you need are largely those that make up what 
military men call "generalship," such as quickness 
and clearness of perception, the ability to make 
rapid combinations, to reach a conclusion quickly 
and act upon it with vigor. 

As the evidence proceeds and the charac- 
ter of the defence reveals itself you need to 
distinguish between that which is relevant and 
material to the point in controversy, and that 
which is irrelevant or of no consequence; be- 
tween that which is dangerous to your case and 
must have attention and that which is only empty 
noise and should pass without notice. You can- 
not afford to waste time and strength on that which 
is unimportant, for you must devote your attention 
and energy to the great controlling question or 
questions on which the result depends. If you 
leave these you are in danger of confusing and mis- 
leading the jury and of having your attention di- 
verted from the real point on which your case 
turns. 

In this connection something should be said 
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upon the subject of the cross-examination of wit- 
nesses. Ordinarily the important object to be at- 
tained by cross-examination is completeness of de- 
tail and explanatory circumstances regarding those 
things which you do not deny, and which are dan- 
gerous to your client only when partly disclosed 
and imperfectly understood. Your adversary may 
inquire cautiously after such parts of a transaction 
as are in harmony with his purpose and will seem 
to give plausibility to the point he wishes to make, 
and having secured the answers he desires may 
cease his examination and turn the witness over 
to you. 

You may know, or have a good reason for 
believing, that the transaction taken altogether 
as it really occurred would do you no harm, 
while the fragmentary view of it which the jury 
now has is certain to mislead them and be harmful 
to your client's cause. Under such circumstances 
you have an opportunity by the proper use of the 
right to cross-examine, to turn the tables on your 
adversary. A few well-directed questions will 
complete the half revelation made by the examina- 
tion in chief and set the whole subject before the 
jury in its true character. In such a case it would 
be a mistake to attack the witness furiously as 
though the obscurity in which his testimony had 
left the subject was due to his own purpose to sup- 
press the truth, for the fault is not his. He has an- 
swered the questions which have been put to him, 
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and if the questions have been so framed as to call 
only for a part of the truth the witness ought not 
to be blamed for that. If you attempt it you will 
raise a question over the honesty of the witness, in 
which he will have the advantage of you and under 
circumstances that will be almost certain to give 
him the sympathies of the jury, and you will intro- 
duce an unnecessary subject of controversy. 

It is better, therefore, to treat all that the witness 
has said which you do not controvert as havingbeen 
honestly said, and direct your questions to the 
omitted or half disclosed facts which are neces- 
sary to bring the whole subject clearly before the 
jury. If the witness attempts concealment or 
makes evasive answers you will have a reason for 
turning upon him which the jury can see, and 
which he can be made to feel. But it may happen 
that the story of the witness is a surprise both to 
yourself and your client. 

Without any knowledge of the facts you 
can not certainly know whether the statements 
of the witness are full enough to place the 
subject fairly before the jury, and the question 
may be a serious one, whether the effort to 
bring out further particulars by cross-examina- 
tion will result in favorable answers, or be putting 
your hand into a well-contrived trap that will close 
upon you at the very first opportunity. What to do 
under such circumstances is not always easy to de- 
termine. You have the character of the story, the 
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Standing and manner of the witness who tells it, 
the professional habits and peculiarities of the le- 
gal gentlemen whose questions have drawn it out, 
the general make-up of the defense so far as it 
has been developed, and your own theory of the 
case to serve as a basis for your conclusion. These 
may sometimes be enough to guide you correctly, 
but very frequently you will be driven to depend 
more on your professional instincts than on any 
process of reasoning in deciding whether the at- 
tempt to cross-examine shall be seriously made or 
not. 

It is ordinarily best to feel the temper and bias 
of the witness by a few xmimportant ques- 
tions before deciding upon your course, but even 
this is sometimes an unprofitable experiment. Now 
and then you will encotmter a witness about whom 
you will feel no doubt, but will be satisfied that he 
is testifying falsely and doing it wilfully. Your 
first impulse will probably be to tell him so, and to 
attack him with an indignant line of cross- exami- 
nation, but here again you will do well to consult 
your professional instincts rather than your per- 
sonal impulses. That you should feel indignation 
at the wilful and corrupt perjury of the witness is 
natural enough, but you are engaged in the trial 
of a law-suit for one who has engaged you to serve 
him, and whose success or failure must depend 
largely on the measure of discretion you exercise 
in his service. 
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You must look, therefore, beyond the wit- 
ness to the court and jury, and to the prob- 
able effect upon your client's cause of what you may 
do, and settle your line of conduct, not as an indi- 
vidual, but as a lawyer. It may be that the false- 
hood the witness is telling is, in the present situ- 
ation of your cause, not of sufficient importance 
to justify you in taking the risks of an encounter 
with him; or you may have it in your power to 
contradict him so thoroughly as to render it un- 
necessary to spend much time upon him. If, how- 
ever, his story is one you must dispose of, and you 
have no other method of doing it than by an attack 
upon the witness, the questions of time and man- 
ner are worth careful consideration. It may seem 
best to you to make the attack at once, with all the 
vigor and boldness you can command ; or you may 
decide to lead the witness quietly away from his 
falsehood, get his attention upon details that you 
do not deny, and so far as possible allay his fears 
and relax his intense mental strain that you may 
charge at him unexpectedly and so get behind his 
defences. 

In some cases it may be better to take no 
notice of the falsehood or the witness, but dis- 
miss him after a short, unimportant cross-exami- 
nation from the stand, that you may recall him 
later when not expecting it, or when his armor is 
unbuckled. What you shall do, when you shall do 
it, and in what manner, are subjects that must be 
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left, as we have already said, to your professional 
instincts. If you decide to attack a witness, be 
careful that you do not let your indignation or 
your anger get the better of you, but maintain ab- 
solute self possession. You have the truth and the 
conscience of the witness as your allies, and if you 
maintain your self-poise and exercise a fair meas- 
ure of skill and tact in your cross-examination you 
are almost certain to get the witness at a disad- 
vantage. 

As a general rule, cross-examinations are too 
long and cover too much ground because they have 
too little definite purpose. Frequently the cross- 
examiner will take the witness step by step over 
the whole course of the examination in chief and 
make him repeat every statement once more. The 
usual effects of such an examination are to fix the 
testimony of the witness more firmly in the mem- 
ory of the jury and to strengthen his credibility. 
An incidental effect is to weary the patience of the 
court and jury. There may be cases in which such 
a course of examination is proper, but ordinarily 
there is no excuse for it. There is, if possible, 
still less excuse for a cross-examination that has 
evidently no purpose unless it be to display the 
powers of the examiner and to confuse and embar- 
rass an honest witness. Not being conducted with 
a view to the advantage of the client it is not to be 
wondered at that it results very frequently in doing 
him positive harm. 
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An example of this sort was punished by 
the Oyer and Terminer of a county in west- 
em Pennsylvania which came under my no- 
tice. The defendant was indicted for rape. He 
employed to defend him a prominent member of 
the bar who had the reputation of being an expert 
in the art of badgering witnesses. The case was 
entered upon, and after a few preliminary ques- 
tions from another witness the young girl upon 
whom the crime had been committed was called to 
the stand. She answered, although with great 
difficulty and embarrassment, the questions of the 
district attorney, until the fact of the rape was 
reached, and then she sat apparently speechless, 
taking no notice of the questions addressed to her. 
The examiner left that subject and began the story 
over, leading her patiently and kindly up by easy 
stages to the same point. She answered these ques- 
tions as she had done before, repeated the words of 
the defendant and related the fact of his seizing 
her violently and throwing her to the ground, but 
her spirit seemed to desert her at the same stage of 
the examination as before. To the question, 
"What was then done to you?" she was silent, and 
the utmost skill and patience of the examiner failed 
to elicit any answer to the question. An anxious 
consultation was held for a moment between the 
prosecutor (the father) and his l^al adviser, and 
it was decided that nothing remained to be done 
except to turn the witness over to the defendant's 
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attorney for cross-examination in the hope that 
possibly his violence and persistence might open 
her mouth. The merest novice who sought only 
the welfare of his client would have dismissed her 
from the stand without a question. If this had 
been done, an acquittal of the offense was abso- 
lutely certain. But the district attorney and his 
associates had counted wisely on the force of habit 
and the power of personal vanity in determining 
the cotu-se of their antagonist. He entered at once 
upon a rough, boisterous, and exasperating course 
of cross-examination. He took her back to the be- 
ginning of her story, made her repeat every state- 
ment she had made, and badgered and abused her 
at every step imtil at length her resentment was 
thoroughly aroused. Her sense of shame was so 
far lost in her indignation that it ceased to over- 
whelm her, her tongue was loosed, and when the 
point was again reached beyond which she had be- 
fore been unable to go, she told him her story with 
a clearness of statement, and a particularity, and a 
pathos that thrilled the jury and carried conviction 
of its truth to the mind of every one who heard. 
When the baffled cross-examiner at last dismissed 
the poor girl from the stand he had convicted his 
client and opened the doors of the penitentiary for 
him, and it was with great propriety that the dis- 
trict attorney thanked him for having made the 
case of the commonwealth after the attorneys of 
the commonwealth had failed. 
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A similar illustration from the civil courts 
is of more recent date, and quite fresh in my 
memory. The action was assumpsit. The plain- 
tiff's recovery depended upon his ability to 
prove the execution of a paper purporting to 
have been signed by the decedent whose ex- 
ecutors were defending. The amount involved 
was considerable. The witness mainly relied 
on to prove the signature was a man who had 
once been connected with the decedent in business 
arid was really familiar with his handwriting, but 
he was a careful, precise man, who was always 
careful not to overstate an)rthing, but to leave a safe 
margin between his statements and the line of 
doubt. On his examination he became confused, 
and declined to say more than that the writing re- 
sembled that of the decedent. He could not be led 
up to the expression of any opinion or belief about 
the genuineness of the signature. The plaintiff's 
counsel saw their case slipping away from them in 
an unexpected manner. They decided to turn the 
witness over for cross-examination, trembling for 
fear he would be dismissed from the stand without 
a question, but to their great relief a sharp and ir- 
ritating course of cross-examination was at once 
entered upon. The result was that the witness re- 
covered his business sense and testified to his belief 
in the genuineness of the signature. The unneces- 
sary cross-examination made the plaintiff's case. 

These are examples of the manner in which cli- 
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ents are being daily sacrificed in the courts for want 
cf what may be called a professional consideration 
of all the parts and incidents of the trial. Mere 
vanity, or carelessness, or hurry, ought not to make 
a lawyer forget that the first question to be con- 
sidered in determining his course upon the trial is 
the effect of what he is about to do upon the inter- 
ests of his client. So far as the cross-examina- 
tion of witnesses is concerned it is a good habit to 
make a memorandum as the examination in chief 
proceeds of the points upon which cross-examina- 
tion is desirable, and confine yourself strictly to the 
points so noted. If his testimony discloses nothing 
that you deny or nothing that requires a fuller 
statement or explanatory particulars, make no 
cross-examination, but dismiss the witness at once. 

You will occasionally encounter a witness whose 
testimony will appear so improbable, or whose 
manner on the stand will so thoroughly discredit 
him as to make cross-examination unnecessary. In 
such cases it is wise to forego any encounter with 
the witness, and dismiss him from the stand. You 
can do this in such a manner that the court and 
jury will understand you, and they will ordinarily 
say to themselves, "That is right. Let him go. 
He has exposed himself and there is no necessity 
for spending time on him." You will get credit 
for forbearance as well as sagacity by this course. 

In concluding this subject I cannot forego say- 
ing, "Never forget to be a gentleman because you 
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are cross-examining a witness." If your witness is 
dull, or awkward, or ignorant, or bashful, do not 
exaggerate his infirmity or make game of it, but so 
far as it is in your power adapt your questions to 
the capacity of the witness and inflict no unneces- 
sary suffering on an honest witness. If you doubt 
the honesty of the witness you can be severe and 
searching without being ungentlemanly, and you 
will often have the witness at a greater disadvan- 
tage when your manner is respectful and polite. 
He will have nothing at which to show anger or 
confusion that will divert attention from his story, 
nothing about which he can pose as a martyr, noth- 
ing behind which he can hide to escape the search- 
ing process of your examination, or to cover his 
own confusion. Such a course of conduct in the 
trial of causes will invariably make a good impres- 
sion upon the jury and upon the public, and will 
secure to you the gratitude of honest witnesses. 
It will save to you your own self-respect and your 
personal dignity, and it will win the good opinion 
of both bench and bar. If you really have skill as 
an examiner it will place it in a clearer and stronger 
light than any other course could do, and it will 
develop that easy self-poise so important and so 
much admired in the trial lawyer. When the evi- 
dence is closed, the discussion of the questions of 
law and fact is to be entered upon, and this is a 
subject that needs to be separately considered. 



CHAPTER XI 

THE ARGUMENT OF CAUSES 

Forensic oratory — ^Laborious preparation — ^Logical arrange- 
ment— 'Manner of addressing the jury — Elocution — ^Mod- 
ulation of the voice — Gestures — Nervous habits. 

The argument of causes before a jury is that 
part of the labor incident to a trial at law which is 
most conspicuous, which the public can most easily 
understand and appreciate, and in which, therefore, 
it is quickest to recognize excellence. The skill of 
an examiner is not as readily discovered nor as 
fairly estimated by laymen. The subtle distino- 
tions of the special pleader are buried so deeply in 
the mind that unprofessional eyes rarely penetrate 
them. The solid learning and the patient labor of 
the lawyer who, in the quiet retirement of his office, 
elaborates the brief which the distractions of the 
court-room will prevent him from using but on 
which his colleague will try the cause successfully, 
is slow in reaching the position which he really de- 
serves. But the man who is a dear and rapid 
thinker and who is at the same time a fluent and 
forcible speaker, has gifts that are quickly recog- 
nized and that attract attention. The public is 
never slow in discussing them nor backward in 
crediting their possessor with their fair value. It 
140 
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is very important, therefore, to every young law- 
yer, that he should be able to take part in the argu- 
ment of his causes as soon as he has causes to try, 
and that he should be able to acquit himself with 
some degree of credit 

It is doubtless true in an important sense of ora- 
tors as the Latin maxim affirms it to be of poets, 
that they "are born, not made," but the number 
of those who are born orators in any one genera- 
tion, like those who are bom poets, is not very 
large, if we may judge from their achievements, 
and it need not discourage you if you shall be con- 
strained to admit that you are not one of them. 
Labor accomplishes much more of the world's work 
than genius, and its marvelous powers are at your 
service. Labor is not mercurial, indulges in few, 
if any, digressions from its proper path, is not dis- 
heartened by obstacles, but is steadfast, persistent, 
willing to wait for results, but never neglectful of 
the means by which they are reached. An ob- 
stacle that it cannot surmount it will undermine; 
if it can do neither it will patiently hew a way 
through it if it can remove but a grain at a time. 

Let the point be conceded, then, that you are not 
born an orator, and that any measure of success 
you may be able to reach as an advocate must be 
the result of patient labor and persevering practice, 
and make your plans for yourself accordingly. The 
first and most important preparation for an argu- 
ment is to have a clear and well-connected view of 
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the subject you are to discuss; to know what you 
ought to say and the order in which it can be pre- 
sented to the best advantage. If you really have 
nothing in mind to say upon any given subject, it 
is ordinarily better to say nothing; but if you 
have something definite to say, and the situa- 
tion of your client's cause seems to justify you in 
saying it, by all means take the opportunity when it 
offers and do the best you can. That you may 
have something definite to say you must study your 
cause until you understand it thoroughly in all its 
parts. 

An excellent method for a young lawyer to 
follow is as soon as practicable after the cause is 
at issue to take up again his brief of facts and ex- 
amine it carefully for the purpose of arranging and 
fixing clearly in his mind the questions that are 
likely to go to the jury for discussion. Having 
done this, he should take up his memorandum of 
the testimony as he expects it to be given on the 
trial, and sort it over so that he may collect and 
group the items of evidence around the questions 
of fact to which they relate. He will thus be able 
to see the strength of the showing he will be able 
to make to the jury. 

He should arrange in similar order all that 
he knows or has heard in relation to the line 
of defence, and the testimony by which it is 
supported. This will bring before him the ques- 
tions over which the contest will be made and upon 
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the decision of which his case must turn, and will 
guide him in the arrangement of his materials and 
in the order to be adopted in presenting them upon 
the trial. If you have your case thus thoroughly in 
your mind you will be able to note any variation in 
the testimony of the witnesses as it was given upon 
the stand from your expectation of what it would 
be, and to settle intelligently upon the effect, if any, 
which such variation may have on the controverted 
question in the cause. You will also be able, after 
the testimony is all in, to place the case which the 
evidence really presents side by side with that 
which had been anticipated when your brief was 
prepared, and see what differences exist and to 
what extent you must modify or abandon your pre- 
vious preparation in your address to the jury. 

It will often happen that some question which 
you had thought to be in the case will 
not be raised by the testimony; that some fact 
which you had assumed to be incontrovertible will 
turn out to be doubtful on your own showing, or to 
be seriously shaken by the testimony of the other 
side. On the other hand, some point on which you 
had prepared for argument will sometimes become 
so clearly immaterial in the light of the testimony 
as not to justify the waste of a moment's time 
upon it. Under such circumstances you may find 
it necessary, in order to the most effective use of 
your materials, to readjust your lines and modify 
your pre-arranged order of discussion. The power 
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to do this promptly and without confusion of mind 
is one that must ordinarily be developed by intelli- 
gent cultivation and by practice. 

It is necessary that you should have a clear and 
adequate conception of your case as a whole, that 
you should be able to see the eflfect upon it of every 
change which the trial ha$ made in the facts from 
the understanding of them upon which your pre- 
paration was based, and that you should be able to 
continue to arrange and use in the most effective 
manner what is left of your case as you understood 
it before the trial, and what has been brought into 
it by the evidence. Some persons seem to ac- 
quire this power very easily and to be able to use 
it in a masterly way almost without effort. Others 
encounter more or less difficulty in the effort to ac- 
quire it, but no man can succeed as a trial lawyer 
without a fair measure of it. Every lawyer should 
cultivate it with patient assiduity. After a survey 
of your case, such as we have been speaking of, you 
may find yourself at liberty to follow substantially 
the order of your original brief, or you may be 
compelled to modify or abandon it altogether. 

Whatever the situation may be, try at all times to 
have a connected line of discussion in your mind 
before you rise to your feet You will then be able 
to have "something definite" to say and a definite 
plan for saying it. The next important sugges- 
tion is that you follow your plan closely to the end. 
Do not allow yourself to make long digressions 
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from it, or to fly off at a tangent for the sake of an 
illustration or a figure of speech or a favorite quo- 
tation or a funny story but stick closely to the or- 
derly and logical arrangement of your facts which 
you have adopted and upon which you have begun 
the argument. Illustrate or embellish this line as 
your taste and sense of propriety may dictate, but 
keep close to it and when you have followed it to 
the end, stop. Some men find this a hard thing to 
do and so go back to the beginning of their line of 
argument and travel the route over again. Others 
appear to turn round and retrace their steps toward 
their original starting point, or to catch at detached 
points along the route and talk them over again 
without regard to their importance or their relation 
to each other, but the most popular and effective 
speakers are those who know how to stop when 
they are through. Having a definite thing to say 
and a definite plan for saying it they leave a dis- 
tinct and definite impression on the minds of the 
jury when they close. 

In addressing a jury be careful to be always 
courteous and respectful in manner, avoiding any 
appearance of rudeness or familiarity in your treat- 
ment of them on the one hand, or of fulsomeness 
or extravagant consideration on the other. There 
is no impropriety in speaking of your confidence in 
their ability to understand the questions they are 
to decide and in their purpose to decide them fairly 
upon their merits, but it is not in good taste to try 
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to persuade the "twelve good and lawful men" who 
sit before you that you consider them to be the 
most upright and the most intelligent twelve men 
whom you have ever met, nor is it ordinarily help- 
ful to you or your client. There will be several 
among them, and they will be leaders of opinion in 
the jury room, who will be able to estimate them- 
selves and your flattery much more justly than you 
suppose. You will deceive nobody by your flat- 
tery, but are in danger of being greatly deceived as 
to its influence on those who hear. The truth is 
that young lawyers are in constant danger of un- 
derestimating the intelligence, the hard, practical 
common-sense of the average juror. 

Many years of experience in the court-room have 
satisfied me, that with occasional exceptions, ver- 
dicts are not controlled by favoritism or prejudice, 
but are rendered honestly and intelligently, and 
show that the jurors comprehend quite clearly the 
controlling questions in the case and their own re- 
sponsibilities. In the discussion of questions of 
fact before them, it is best, therefore, to treat them 
as honest, intelligent men, who intend to discharge 
their duties with fidelity, and who are entitled to 
whatever help your own thoughtful and candid 
discussion of the questions they are to decide may 
afford them. 

To discharge your duty to your client and to the 
jury to the best advantage it is desirable that you 
keep your attention closely to the important ques- 
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rions in your cause and that you discuss them plain- 
ly, clearly and fairly. If to these qualities you can 
add an earnest and impressive manner and a well- 
chosen vocabulary, so much the better. Mere de- 
clamation is never mistaken by any man of sense 
for argument, and for this reason, as well as for the 
sake of the good opinion of your professional 
brethren, you should not allow yourself to indulge 
in It. 

Some lawyers have the bad habit of parading 
their learning in an ostentatious way before a jury, 
as though they expected to overawe them by the 
exhibition, and lead them to receive their state- 
ments as oracular and accept them without question. 
They load down their sentences with abstract pro- 
positions, with old Latin maxims or modem French 
phrases, with allusions to the cities, the sages, and 
the soldiers of antiquity, and with other legal lit- 
erary and miscellaneous bric-a-brac that can serve 
no purpose except display. 

I well remember hearing an advocate con- 
clude an address of this sort in a petty case 
in the Sessions which he was defending, with 
an exhortation to the jurors to do their duty 
in the case boldly, assuring them, as one rea- 
son for fidelity to their convictions, that the rights 
of a citizen were at stake, and that the eyes of the 
vox populi were upon them. One or two of the 
jurors looked nervously about them for a moment, 
as though alarmed at the mysterious scrutiny to 
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which they were subjected, but a quiet titter that 
ran through the bar, and a smile playing over the 
faces of some of their fellows, reassiured them. 
The inflated sentence collapsed as soon as it was ut- 
tered. Upon this subject there are two suggestions 
I would like to make to every young lawyer, viz. : 

First. — ^Be very sure of your Latin or French or 
other foreign tongue before you undertake to in- 
corporate it into an address to a jury. 

Second. — If you are very sure of your Latin or 
other language, do not use it unless you are equally' 
sure that the jurors are able to understand it. 

A moderate use of quotations from the English 
classics, if they are really apt, and serve to en- 
force or illustrate the point you are presenting to 
the jury, is not objectionable, but such quotations 
should not be "lugged in by the ears," nor used in 
great numbers, nor made prominent. If the use of 
a quotation helps you to make a clearer or stronger 
impression of your thought, use it. If it does not, 
by all means let it alone. 

A subject of greater practical importance 
is the general spirit or tone of your address, 
and its treatment of other persons, particularly 
the adverse party, his witnesses and his coun- 
sel. Some gentlemen seem to think that their 
duty to their client is not fully discharged until 
they have lauded his character and conduct in ex- 
travagant terms, and with equal extravagance de- 
meaned and belittled his adversary. Indeed, some 
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clients have come to expect this sort of eulogy and 
comparison, and to feel that they have not been 
faithfully served if it is omitted. They overesti- 
mate the value of both the praise and the censure 
because they do not stop to enquire whether the 
facts are such as to warrant it It is apparent that 
there must be some foundation furnished by the 
circumstances of the case for denunciation or ridi- 
cule to rest upon or it can have little effect upon the 
jury in the box or on the larger jury outside of it. 
But the malice of suitors is sometimes very strong, 
and one of the cc»nmonest ways in which they 
gratify it is by an attempt to wound the sensibili- 
ties or blacken the character of their adversary in 
the most public manner possible. 

Some members of the profession seem dis- 
posed to make themselves serviceable to their 
clients in this direction. They come sooner or 
later to be rated by the public as vexatious 
and abusive blackguards. They gather up and 
use as opportunity offers an ampler vocabu- 
lary of opprobrious epithets, and a larger and more 
varied assortment of hurtful ilisinuations and sug- 
gestions than other lawyers, and are valued because 
of it. The bad eminence of being able to say 
meaner things and in a meaner way than others is 
that which brings them clients and retainers. Such 
lawyers are in better demand in the criminal courts 
than in the civil, and are generally employed by de- 
fendants whose lives are unsavory, and who are 
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charged with unsavory offenses. My readers will 
no doubt be able to recall some of these profes- 
sional blackguards who have come at some time 
under their observation, and whose perverse in- 
genuity or pitiless ridicule was directed at any per- 
son whom his client desired to hurt, without any 
care for the consequences to those against whom 
his powers were directed. 

It may seem a work of supererogation to caution 
any young lawyer against allowing himself to drift 
into such a position, but the' fact is that many men 
who do not intend to be blackguards indulge too 
largely in the habit of attacking unnecessarily and 
unreasonably the characters of parties and wit- 
nesses. It is against this habit that I wish particu- 
larly to direct attention. There is, as a rule, no 
good result to be secured by it, and in a large ma- 
jority of cases there is not only no occasion for it, 
but it is without even a plausible excuse. 

Witnesses come into court, not because they de- 
sire to testify, but under the compulsion of a writ 
of subpoena. They tell their story substantially as 
they recalled it, and because they are required to do 
so. They may have seen or heard but part of a 
transaction, they may not remember all the partic- 
ulars distinctly, or they may have forgotten some 
of them altogether, but unless there are other rea- 
sons for attacking their veracity than a defective 
memory or a want of knowledge of definite details 
they should be allowed the benefit of the presump- 
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tion of innocence with which the law clothes the 
worst of criminals. To reverse the legal presump- 
tion and charge them with perjury when you are 
not morally satisfied of their guilt is cruel and, for 
that reason if for no other, unprofessional. It is to 
the credit of juries that they are not often misled 
by such unfounded stock denunciations of wit- 
nesses. They are much more likely to feel an hon- 
est indignation at its injustice, and there is dan- 
ger that this indignation may incline them uncon- 
sciously to sustain the witness by their verdict. 
Personally the advocate is always a loser by in- 
dulging in this habit. He loses standing among 
lawyers, he gets a reputation for coarseness and 
cruelty in his treatment of those who come in his 
way, and he makes enemies every time he tries a 
cause who have a right to complain of him and 
who will not be quick to forgive or forget the in- 
juries they have suffered at his hands. 

Another useless and unfortunate habit into which 
some otherwise good practitioners allow them- 
selves to fall is that of seasoning their addresses to 
the jury with sneers at their brethren on the other 
side, or with insinuations against their professional 
integrity. These are not made because of any ac- 
tual distrust or ill-will or desire to injure, but as 
a matter of habit The practice was begun years 
ago, probably for the purpose of diverting the at- 
tention of the jury from some troublesome question 
and setting them at work hunting for something 
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to condemn on the other side. It has been con- 
tinued until they adopt the same method in all 
cases and without any reason, without even think- 
ing of the gravity of the charges they make or the 
possible harm they may do. Serious charges of 
falsehood, of subornation of perjury, of suppres- 
sion of testimony, and other corrupt practices arc 
frequently made against upright and reputable 
practitioners, and when there is really no founda- 
tion for them. It is an illustration of the mo- 
mentum of a bad habit. These lawyers began their 
work as advocates in this manner, and they will 
probably keep on in the same way to the end of 
their professional careier. 

A young lawyer should be careful to start right 
and to cultivate only those habits that will be help- 
ful to him. Occasions may arise in the course of a 
long practice when the employment of perjury and 
corruption to defeat the ends of justice will be so 
evident as not only to justify but to require an ad- 
vocate to speak out boldly and strongly against 
them, and to denounce their authors and abettors. 

If it should happen that the responsibility 
for the employment of such methods should 
appear to rest upon a lawyer, neither his pro- 
fessional character nor his relation to the cauje 
ought to shield him. An advocate would be in the 
strict line of his duty to his client and to the court 
who should expose the corruption fearlessly and 
charge itaipon the head of the real criminal. The 
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circumstances would seem to make the denuncia- 
tion of the advocate appear just to his hearers, and 
his words would carry the consciences of the jurors 
along with him. 

After all, we come back to the conclusion 
that the rule to be laid down for our gfuid- 
ance in the argument of causes before a jury 
is the same rule that applies to all the business af- 
fairs of life. It is best, in all circumstances to do 
that which ought in morals to be done. Speak 
truly, speak of others fairly and justly, and speak 
to the real questions in the cause. If you will do 
this on all occasions juries will soon learn to trust 
you and to lean toward the views you present to 
them. If you do not, they distrust you, and look 
with suspicion upon all you say. Men may think 
themselves able to delude a jury and they may 
sometimes succeed in doing so, but in the long run 
they will find it a costly success. Ordinarily they 
will not succeed in deluding them. The jurors 
may not be able to describe the kind of fallacy that 
is employed to mislead them, or to point out just 
where in the line of the argument it lies, but they 
will feel its presence and their rugged common- 
sense will keep them from adopting the erroneous 
conclusion. 

Before dismissing this subject there are some 
faults of manner to which attention should be di- 
rected. The management of the voice is begin- 
ning to receive intelligent care in our schools and 
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colleges, but many persons are coming to the bar 
who have not enjoyed the training which these in- 
stitutions afford, and who are in danger of falling 
into the bad habits of those about them or of form- 
ingf^bad habits from want of thought upon the sub- 
ject. 

Among these habits may be mentioned that 
of passing rapidly from a low or medium note to 
a high one; that of dropping the voice in the midst 
of a sentence, so that the concluding words are au- 
dible only to those who are very near to the 
speaker; that of keeping steadily upon the upper 
notes of the voice as though mere voice was per- 
suasion and the weight of an argument was to be 
determined by the volume of voice employed in its 
delivery; that of pitching the voice upon some note 
at the outset and preserving the same monotone 
throughout the entire address, without relief by 
way of emphasis or otherwise. For those who have 
not had the advantage of some training in elocu- 
tion the wisest thing to do is to keep near their 
natural conversational tones and manner. The ob- 
ject of talking is to persuade and convince. Talk 
to the twelve men before you as you would talk to 
one of them if you were endeavoring to convince 
him alone, try to act and feel in the presence of the 
whole number as you would in the presence of one. 
You have prepared your case, gone through tiie 
trial, and at its close have something to say about 
it. That which is desirable is that you should be 
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able to say it in such manner as to show that you 
understand your case, that you believe in the cor- 
rectness of the positions you discuss, and are deal- 
ing fairly with them. 

Your hands need a little attention. It is not un- 
usual to see a person when he rises to speak, thrust 
one hand or both under his coat-tails or into the 
coat pockets, and keep them buried from sight 
while speaking. Some leave the right hand free, 
and use it, but act as though afraid to let the left 
be visible. Others seem unwilling to take the risk 
of the exposure of either hand, and if no other 
hiding-place offers, will plunge them into the 
depths of the trousers pockets to ensure their 
safety, and keep them in this position while speak- 
ing. 

Some persons have the habit of grasping the 
chair or table in front of them while speaking. 
They seem to maintain their hold with as much 
tenacity as though their grasp on their subject de- 
pended on it and as though they were fearful that 
if they should once let go the object their whole 
line of argument, like the famous stone of Sysi- 
phus, would slide away from them, and they would 
be compelled to begin over again. I have known 
some persons who employed their hands, or one of 
them, in playing with a button, with the collar of 
the coat, with a watch-chain, with a piece of tape 
or a thread. From the vigor with which the button 
or other object was twisted it would be reasonable 
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to suppose that there was in the mind of the speaker 
some subtle connection between the turning over of 
the button and the overturning of the position of 
his adversary. You will sometimes see a speaker 
wind a string or a strip of paper about his finger 
and then unwind it, and if he happens to drop it, 
go stumblingly along with his address until he can 
find it or supply it with another. An amusing il- 
lustration of the power of this habit came under 
my own notice about the time I came to the bar. 
A case of considerable importance was to be given 
to the jury. The closing argument on the part of 
the plaintiff was made by a lawyer of more than 
average learning and ability. His particular habit 
was to take the piece of tape with which the papers 
relating to his case were bound together, and as 
he proceeded with his argument wind it over one or 
more fingers of his left hand and then unwind it 
again. This he repeated over and over with a ra- 
pidity and force corresponding to the movement 
of his argument. The stronger and clearer his 
demonstrations the tighter was the coil of tape 
drawn about his fingers. On the occasion to which 
I refer, he was getting well started in the discus- 
sion of the controlling question of the case, when 
he laid down the tape for a moment to read a sen- 
tence from an authority. His waggish adversary 
quietly drew the tape from the table while the read- 
ing occupied the attention of the speaker. When 
the reading was finished and the book laid upon the 
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table the advocate resumed his argument and be- 
gan feeling for the talismanic tape. His fingers 
moved about on the table unsuccessfully. He 
glanced hurriedly at the table, but the red tape was 
not visible. From that time on to the end of his 
address he was groping. He could not find his 
tape nor his line of argument. He clutched fran- 
tically at both but grasped neither. He was like 
the prisoner in the labyrinth without a clue, and the 
failure of his arg^ument was due to the ridiculous 
reason that the little piece of tape had escaped his 
fingers. 

A story is told of a distinguished criminal law- 
yer who was in the habit of playing with a massive 
ring upon one of his fingers while speaking. He 
seemed to steady himself up in his flights of fancy 
and in his appeals to the jury by moving this ring 
on his finger. On one occasion he was defending 
a man charged with murder. His address to the 
jury was to be entered upon with the opening of 
the morning session of the court. While making 
his toilet that morning he had removed his ring 
and left it in his sleeping-room. Soon after be- 
ginning his address he attempted, by way of testing 
his powers and the sympathies of the jurors to 
reach after their sensibilities a little. At once, by 
force of long habit, his right hand sought the ring 
finger of the left and felt for the metal band but it 
was not in its place. He glanced nervously at the 
finger, but it was bare. Again he tried to spread 
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his wings and lift himself into the air but the ring 
was the fulcrum over which he must lift, and it 
was gone. If he could have raised the ring up 
along the length of his finger he could have raised 
himself. His spirits, like the mercury in the tube, 
would have risen with the ring, and he could have 
then cleared the earth and mounted into his orator- 
ical empyrean as usual, but now he could not soar. 
He lost part of his reputation and his client lost the 
whole of his neck, as the story alleges, because the 
ring had been left that morning on the dressing 
case. 

A less striking failure was made by an early 
friend whose habit was to toy with a coat button. 
He seemed to identify it with his antagonist, and 
his argumentative efforts to overthrow him and hist 
positions were accompanied with a contest in pan- 
tomime with the button. If he felt he was pushing 
the other side successfully it was easy to see it by 
the violence with which the button was turned and 
twisted. On the occasion to which reference is 
now made, while in the heat of an earnest discus- 
sion of an important point, and while making a 
very forcible and brilliant dash at the theory of the 
other side his contest with the button was so vio- 
lent that he wrung it out of its place altogether. 
From that moment he began to lose force and clear- 
ness, and with the unresisting button in his fingers 
his combative powers could not be held up to their 
average effectiveness. 
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Some speakers have a habit of leaning their 
bodies against the desk or table before them, 
and they seem unable to think or speak with 
their usual clearness unless they are stayed up 
by the pressure of some solid object in front of 
them. One of the most clear and accurate thinkers 
I ever knew, who had the rare gift of putting his 
argtunent into a brief statement of his position, 
could never do himself or his subject justice if 
compelled to stand on an open platform or space, 
but if he could get his left foot upon a chair or 
stool and rest his left arm on his knee, he was at his 
best. This was his favorite position when speak- 
ing, and the stronger his argument the more heav- 
ily was. the weight of his body thrown upon his 
left arm. 

Another unpleasant habit is that of rocking the 
body on the feet while speaking, rising upon tip-toe 
and then settling down again, according to the rise 
and fall of the argument. Sometimes the body is 
swayed from side to side with a sort of rhythmic 
motion, increasing in violence as the warmth of the 
argument increases. Some persons seem to twist 
the body as they get roused and enlisted in the dis- 
cussion, as though the thought they had to express 
was reluctant and had to be drawn from its hiding- 
place in the body by a sort of cork-screw process, 
or as if the speaker, like a boa-constrictor, was try- 
ing to wind himself around the position of his ad- 
versary, and so crush it by main strength. This 
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list might easily be extended, but our purpose is 
not to make a catalogue of bad habits but to give 
a few illustrations that may seem to direct attention 
to the subject and be of some service to those whose 
habits have not already outgrown control. 

One who is not a born orator certainly cannot af- 
ford to load down his efforts with any unnecessary 
weight, and every bad habit, whether affecting the 
general character of his address, the style of ex- 
pression, or the manner of its delivery, is an unnec- 
essary weight. He will find that he has quite 
enough to do when his loading is as little as he can 
make it. This is the great practical reason for giv- 
ing careful attention to our habits, and for tr)ring 
to form correct ones. Most of us can never make 
orators but it is possible for almost every lawyer to 
learn to speak correctly, sensibly, and therefore ef- 
fectively, about the questions he has considered 
and on which his causes depend. 

The all-important conditions are that he shall 
thoroughly understand his case, that he should be 
able to discriminate clearly between controlling 
questions and those of secondary importance, and 
that he should keep closely to this point, that he 
should speak plainly, candidly, and earnestly, and 
in an easy and natural manner. For some men this 
may all be very easy, but for the majority it will 
require patient attention to their own habits and 
unwearied efforts to correct and mould them. 



CHAPTER XII 

ARGUMENT OF LEGAL QUESTIONS 

The argument, its construction and arrangement — ^Use of 
authorities — Exhaustive research — Fidelity to the court 

The Standing of a lawyer with the public will be 
effected largely by his ability to discuss questions 
of fact in a forcible and persuasive manner before 
the jury. The estimate which other lawyers will 
put upon him will depend much more upon the 
learning and ability he displays in the discussion of 
questions of law before the court It is therefore 
of great importance to every man who is ambitious 
of success in his profession that he should be able 
to acquit himself creditably in both lines of discus 
sion. This is not easy but it is entirely practicable 
if the candidate for professional success is willing 
to pay the price in thoughtful, patient labor. In 
no branch of professional emplo3rment will labor 
bring greater returns than in the careful consider- 
ation and study of the questions of law. 

When you are employed in a case, or at the first 
practicable moment thereafter, you should write 
out a detailed statement of the facts on which your 
case depends, and so much of the probable reply 
thereto as you can learn. You should then go care- 
fully over it for the purpose of discovering and ar- 
i6i 
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ranging in their order the legal propositions which 
you must maintain, and those which you are likdy 
to encounter. These should be studied separately 
at first, and afterward in their connection with each 
other. It is best to begin with a careful examina- 
tion of the elementary text-books and to settle in 
your own mind the general or common law rules 
that are properly applicable to each question raised. 
Having advanced so far with your brief the 
next subject of inquiry is to what extent have 
these general rules been modified or deviated 
from by statutory provisions or by the decis- 
ions of the courts. The answer to this ques- 
tion must be gathered from the digests of the 
statutes and a careful examination of decided 
cases. If the rule remains unchanged you will 
add to your brief a few of the latest cases 
which recognize it. If it has been modified 
by statute you need to make a careful compari- 
son of the rule and the statute for the purpose of 
determining the purpose and effect of the change 
intended, and you should then examine for the pur- 
pose of ascertaining whether the statute has been 
before the courts for construction, and if so, 
whether the same view which you have taken of the 
question was there asserted by the court of last re- 
sort as the true one. You will then complete your 
brief, adding a reference to the statute, a memor- 
andum of its provisions, and the judicial construc- 
tion which has been put upon them, with a refer- 
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cnce to the cases by which the construction has 
been settled. 

Before your case is ready for trial, be sure 
to go deliberately over your brief again. Ex- 
amine carefully and test as thoroughly as you 
are able the correctness of your generalizations so 
as to assure yourself that the questions you have 
examined are fairly raised by your facts and are 
the only questions of a controlling character that 
are raised by them. You may find upon such re- 
view of your brief that you have overlooked or 
omitted some important point, or that you have 
placed upon it points that are not raised and the 
consideration of which is, therefore, wholly un- 
necessary to a proper discussion of your case. If 
so, you should readjust or rewrite your brief, put- 
ting all its parts into what you consider to be their 
natural and logical relation to each other and to the 
conclusion which you seek to establish by them. 
When this has been done carefully the next thing 
to do is to re-examine the text-books and the cases 
you have cited. Do not be contented with a hur- 
ried glance at titles and head-notes, but make your- 
self familiar with the facts peculiar to each case, so 
that you may see clearly just what question was 
raised and just how it was raised. You will then 
be able to understand the scope of the decision, the 
reasons upon which it rests, and the extent to which 
it sustains, qualifies, or overturns the elementary 
rule on which 3rou have endeavored to fortify jrour- 
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self, or by means of which you hope to overcome 
your antagonist. 

Such a systematic course of preparation, while 
it fits you for the discussion of the particular 
case you have in hand, contributes to your 
general legal knowledge, exercises and develops 
your powers of analysis, helps you to form 
and makes easy the practice of what lawyers speak 
of as the "legal habit" of reasoning, and gives 3rou 
standing at once among the members of your own 
profession and among thinking men outside of it 
Some lawyers make a practice in important cases 
of carrying the work of preparation still further, 
and after having completed their brief to their sat- 
isfaction they expand it into a carefully written 
argument which they either memorize or read to 
the court from their manuscript. This method se- 
cures accuracy of expression, avoids the slips and 
extravagances so common in extemporaneous 
speech, and what is of no less importance, enables 
the advocate to conclude his address when his ar- 
gument is logically concluded. Notwithstanding 
these advantages it is probably not the best method 
to pursue. 

There are many occasions arising during the 
progress of the trial of important causes when a 
lawyer is called upon to state or discuss some legal 
proposition without a moment's warning, and there- 
fore without the possibility of preparation. To 
become a successful trial lawyer he must be able to 
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meet such emergencies as they arise. He must be 
able to think quickly and clearly and to express 
himself readily and forcibly. In other words, he 
must cultivate the habit of extemporaneous speech 
and not depend upon his manuscript. The plan 
which seems to promise the best results in the 
course of a general practice is to make a thorough 
and careful preparation whenever it is practicable 
to do so; arranging the matter and the order of the 
argument and the authorities by which its positions 
are supported, but leaving the modes of expression 
to be determined at the moment and under the in- 
fluence of the actual situation. This will give 
freshness and vigor of manner without any sacri- 
fice of sjrstematic arrangement in the matter. 

Another important rule to be observed in all 
legal arguments is, "Keep to your question." Some 
lawyers seem to have a fondness for indulging 
themselves in unnecessary and therefore perilous 
intellectual gymnastics. They will let go their hold 
upon the question they have to consider and at- 
tempt to follow the uncertain line of their own gen- 
eralizations until like a surveyor who follows an 
illy adjusted compass, they pass beyond the point 
they intended to reach and find themselves in a 
thicket of questions that are wholly outside the 
lines of their case, and that serve no purpose except 
to confuse the argument and render it inconclusive 
and pointless. The way to secure clearness and 
force in your argument is to keep close to the real 
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point, neither wandering voluntarily away from it 
nor allowing your adversary to beguile you into 
other paths. 

There is another class of lawyers who are con- 
stantly seeking to lug the facts into their legal ar- 
guments under the specious pretext of presenting 
"the equities of the case." They seem to think 
that an argument may be greatly strengthened by 
suggestions of hardship or distress, and that if 
an Ossa of fact can be piled on their Pelion of law, 
they may reasonably expect to overthrow the court 
and secure the desired ruling. The practical re- 
sults of this method are ordinarily just the oppo- 
site to those intended and hoped for. Judges may 
naturally conclude that a lawyer resorts to such ex- 
pedients because he has not confidence in the 
strength of his l^;al positions, and therefore de- 
sires to divert their attention from them by enlist- 
ing their S3rmpathies in behalf of his client. It 
would not be strange if a sense of the unfairness 
of such tactics should incline judges to look with 
suspicion upon all the statements such a lawyer 
might make, and give the benefit of any doubt 
about fact or law to the other side. The judgment 
of the bar is against the indulgence in such a prac- 
tice, and no man can long persist in it without a 
k>ss of professional standing among his brethren, 
as well as a loss of the confidence of the judges be- 
fore whom he appears. 

Not long since, at an argument term of the 
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common pleas in one of the districts of Pennsyl- 
vania, there was upon the list a rule to show cause 
why an appeal from a justice of the peace should 
not be stricken off the records of the court. The 
reason assigned for the motion was that instead of 
being filed on the first day of the next term after 
bail had been entered, the transcript had been filed 
on the fourth day. The statute explicitly 
required the filing on the first day of the 
term. There was no escape from the con- 
sequences of the appellant's carelessness, and 
the judge quietly said so to his counsel. From 
mere force of this bad habit, however, he got 
immediately upon his feet and begged to be heard 
for a moment, and at once entered upon an ex- 
cited statement of what he called "the hardships of 
the case." He was very soon interrupted by the 
judge with the question, "But what can we do 
about it under the law?" After a moment's hesita- 
tion he was constrained to reply, "Nothing," but 
seemed, nevertheless, reluctant to forego an ear- 
nest presentation of the "wrongs" of his client. 
So far as the facts are necessary to a clear under- 
standing of the question raised they should be 
stated fully and plainly, but other facts and cir- 
cumstances not related to the question before the 
court, however legitimate their discussion may 
be before the jury when the whole case comes to be 
considered, ought not to be dragged into the ar- 
gument of a mere question of law. 
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But it is not enough to "keep to the question" 
under discussion, a lawyer should, in the discus- 
dion, keep to the line drawn for him in his official 
oath and "behave himself in the office of attor- 
ney" in the courts in which he is admitted to prac- 
tice "according to the best of his learning and 
ability and with all good fidelity as well to the 
court as to the client." This requires him not to 
assert as true in fact or in law that which he does 
not honestly believe to be so. If the exigencies of 
his case require him, in the absence of an express 
ruling, to state and press a doubtful or experi- 
mental position, "fidelity to the court" will lead 
him to be frank and honest in the discussion, and 
to state the fact that he has been unable to find a 
determination of the question in his favor, and pre- 
sents the reasons he urges as his own suggestions 
for the consideration of the court. "Fidelity to the 
court" also requires that when a lawyer has oc- 
casion in the progress of his argument to cite an 
authority in support of his position he shall state 
its import fairly. If he reads from the syllabus or 
from the opinion of the court, he should read the 
whole of the sentence or paragraph or so much as 
relates in the least degree to the point under exam- 
ination. It does sometimes happen that a lawyer, 
after having stated his position, will cite a case in 
support of it and read from it a single sentence or 
proposition, apparently holding the rule contended 
for, but omit to read the qualification that follows 
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in the same or the succeeding paragraph, and there- 
after in his argument treat the case as an au- 
thority in point This is disingenuous. It is not 
fair to the judges as individuals, to the court sit- 
ting as a tribunal for the administration of the law, 
nor to the moral nature of him who does it 

I have on a few occasions known lawyers on the 
final argument of a case and usually near the close 
of the argument, to cite a case holding quite clearly 
the rule they were asking the court to hold, and 
comment upon it as conclusive of the question. The 
only trouble about it was that the case had been 
distinctly overruled and that the lawyer who cited 
and commented upon it knew the fact, and had de- 
liberately taken the risk of detection in a shameless 
attempt to impose upon the court in the hope of se- 
curing some temporary advantage. The judge, 
however, in the instances referred to, knew that the 
case had been overruled. The trick failed, as in 
the long run tricks generally do, the lawyer lost his 
case, lost something out of his remaining stock of 
self-respect, and lost utterly the confidence and re- 
gard of the judge whom he had coolly prepared to 
cheat 

The position of a judge is not always an easy 
one. He must decide important questions as they 
arise during the progress of a trial without any 
other opportunity for examination than that which 
the argument itself may afford. If, when a ques- 
tion is so raised about which he feels in doubt, somie 
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lawyer of learning and integrity is able to state that 
he has examined the question with some care and 
has come to the conclusion that the rule is or is not 
as alleged, such statement will have great and prob- 
ably controlling influence in the mind of the judge. 
Judges soon come to distinguish between those 
lawyers whose treatment of them is just and hon- 
orable and those who would deceive them if they 
could, and the public is not slow in making the 
discovery and in deciding to trust those who are 
trusted by the court. Whether a lawyer has re- 
gard, therefore, to his own self-respect, to the con- 
fidence of the bench and bar, or to the good opinion 
of the general public, his duty and his interest lead 
along the same path. He should behave himself 
in his office as an attorney with all good fidelity, as 
well to the court in the management of his causes, 
in his statements, in his comments upon facts and in 
his arguments upon the legal questions to be de- 
termined, as to his client. The obligation is the 
same. Fidelity is due as well, as truly, in as full a 
measure, to the court as to the client, and he who 
would serve his client at the expense of his duty to 
the court is unmindful of his official oath regard- 
less of his professional obligation, and forgetful of 
his personal honor. 

Finally, if the ruling of the court is adverse to 
your position, and as you think, erroneous, do not 
forget to accept the result without any display of 
temper. Remember that you occupy an interested 
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position, while that of the judge is disinterested. 
You look as an advocate upon the proposition you 
are struggling to maintain. He seeks, as a magis- 
trate, to administer the law. Your question has 
been, "How can I best fortify my position?" His 
question is, "How can I best discharge my duty?" 
He is in the cooler atmosphere, and the chances are 
that his conclusions are therefore best, but, right 
or wrong his views are for the present purposes of 
the trial, the law, and they should be respected as 
such. After a question has been decided against 
you, therefore, re-cast your positions accordingly 
and treat the decision as an authoritative and bind- 
ing adjudication of the question, so far as the fur- 
ther work of the trial is concerned. You may be 
firmly persuaded that the ruling is wrong, you may 
even feel that the judge is incompetent and that his 
opinions are not entitled to respect, but respect for 
the judicial office and for the orderly administra- 
tion of the law requires of you respectful acqui- 
escence in the decision of the court, so long as it 
remains unchanged by the court that rendered it; 
and unreversed by the proper court of review. 



CHAPTER XIII 

AFTER VERDICT 

Acceptance of verdict — Proper bearing toward judge and 
jury — Re-examination of case after verdict — Note books, 
their use. 

The necessity for circumspection on the part 
of the advocate does not cease when the argument 
is concluded and the case has been submitted to the 
jury. The real purpose of the trial is to secure a 
decision by means of a verdict upon some contro- 
verted point or points over which the parties are at 
variance, and the trial reaches its true climax only 
when the decision is rendered by the return of the 
verdict. If the result is favorable to your client, 
and therefore in some sense a victory for you, you 
need all your self-possession. It will not do to 
show excitement or to become demonstrative. On 
the other hand, you should bear yourself in such 
manner as to leave the impression on all about you 
that your success is not an unlooked-for piece of 
good fortune, a sudden surprise to you but a result 
reasonably anticipated and welcomed as a wise and 
equitable settlement of a debatable and warmly 
debated question. 

It may sometimes happen to a lawyer to be 
engaged in a cause in which local prejudice 
172 
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and popular clamor are evidentiy and strongly 
on one side while the merits as seen by an tmpreju- 
diced eye are clearly on the other side. In such a 
case if the jury has the wisdom to see and the cour- 
age to follow the right and render their verdict ac- 
cordingly it is not unprofessional nor does it in- 
volve any loss of personal dignity for a lawyer to 
show his appreciation of the uprightness and cour- 
age of the jurors, and to express it in suitable terms 
to them as individuals but the practice ought not to 
be extended beyond the cases of this class. 

If the verdict is, as it must sometimes be, against 
your client, you need to exercise no less care over 
your conduct. It will not be expected by the jurors 
themselves nor by anyone who may be present that 
the result will be pleasant to you, and you may 
show your disappointment, therefore, without im- 
propriety, if the methods you employ arc such as 
seem reasonable and natural tmder all the circum- 
stances of the case. Anything that can be regarded 
as expressing distrust of the intelligence or the im- 
partiality of the jury ought ordinarily to be care- 
fully avoided, and so also ought all exhibitions of 
anger or great excitement. In some instances, 
when the case was on the civil side of the court, 
and the sum involved but a small one, I have known 
a lawyer to show his disappointment at the charac- 
ter of the verdict by springing excitedly to his feet 
and demanding a poll of the jurors, with as much 
earnestness as though the life of his client hung 
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upon the result In other cases I have known the 
advocate of the unsuccessftil party make equal 
haste to get the attention of the court while the 
jurors were yet in the box, and announce his in- 
tention to move to set the verdict aside as soon as 
the reasons could be reduced to writing, as being 
against the weight of the evidence or against the 
charge of the court, or both together. The only 
thing gained by the haste was the opportunity to 
say an unpleasant thing of the verdict in the pres* 
ence of the twelve men who rendered it, and the 
natural result of saying unpleasant things of other 
people in their presence is to make them think less 
of him who does it than they did before. It is bet* 
ter to take your defeat with fortitude, and within 
the time which the rules of court prescribe^ deto*- 
mine whether a new trial ought to be moved for. 
This requires you to lay aside the character and 
habit of the advocate and whatever personal feel- 
ing you may have over the verdict, and look as im- 
partially as you can over your whole case. Is there 
evidence upon which the verdict may fairly rest? 
Is the verdict really against your conscience upon a 
candid consideration of the whole case? Have the 
jury evidently disregarded the instructions of the 
court in making up their verdict? If there is evi- 
dence upon which the verdict may fairly rest, if it 
is not against good conscience or in disregard of the 
charge of the court, do not move for a new trial. 
In other words, do not ask the court to do that 
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which you are not prq)ared to affirm ought to be 
done. If you do, you will simply prepare the way for 
another defeat to yourself, another disappointment 
for your client, and another triumph for your ad- 
versary. 

The same candid ajtid careful re-examination 
of your whole case should be made before you 
determine to take a writ of error or appeal, and 
unless you can do so conscientiously do not advise 
your client to carry his case before the appellate 
court. It requires a little manly frankness and 
courage, sometimes, to tell a client that you have 
come, as a result of your examinations and the 
discussions of the trial, to modify somewhat the 
opinions you had entertained and expressed at the 
outset, or that, upon hearing all the evidence, you 
are constrained to admit that the pritna fades 
have been greatly modified, and that there is little 
reason to expect a different result from further ef- 
fort, but it is better to do it when it ought to be 
done than it is to encourage hopes that you can- 
not expect to be realized. 

Do not attempt to cover your own mistakes 
by swearing about, or otherwise belittling, the 
judge who presided at the trial. If his rulings 
have been erroneous, go to work in a lawyer- 
like manner to correct them in a proper court 
of review, but if his rulings have been right 
and you have been wrong, do not do violence to 
your own moral nature by denouncing him as a 
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Stupid blockhead whose blunder has cost your cli- 
ent his case, in the hope to divert your client's at- 
tention from your own mistake. The chances are 
that you will not deceive anybody, and that the only 
person who will lose character and confidence as 
the result of such a performance will be the un- 
scruptdous lawyer who indulges in it. Let the end 
of the trial be the end of the controversy with you, 
except in so far as the pendency of the motion for 
a new trial, of an appeal, or a writ of error, may 
require your continual attention to it. If you have 
taken none of these methods, of review let the ver- 
dict close the case in fact as it does in law, and turn 
your attention to something else. In the heat of the 
trial some unkind things may have been said to or 
about you, and some mistakes may have been made 
that you think ought to have been avoided. You 
cannot help it now. They have done their work 
and you cannot undo it. To keep such things in 
mind and make them a subject of conversation 
after the trial has gone by is simply to irritate your- 
self and others unnecessarily. It is a waste of 
time, a waste of strength, a sacrifice of comfort, and 
a source of weakness without the slightest compen- 
sation. 

Finally, gather up the results of the trial for 
your future guidance. Make a mental review of 
all its incidents, including the order and arrange- 
ment of the evidence, the character of your exami- 
nation and cross-examination of witnesses, the dis- 
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cussion of the various questions raised during the 
progress of the trial, the final summing up to the 
court and the jury, and your own personal and 
professional bearing under the strain and excite- 
ment of the management of your cause. Try to see 
yourself as others have seen you, and settle in your 
mind in what respects you have failed, and for 
what reason, to make the best use of your ma- 
terials and your opportunities. Having done this 
as impartially as you can, turn next to your brief. 
You will now be able to revise and correct it in the 
clear light which the trial has shed upon the ques- 
tions raised by it, so as to make it valuable for fu- 
ture reference. 

The method most commonly adopted by law- 
yers for the preservation of their briefs is 
simply to fold and endorse them and place 
them upon their own files, but the better method is 
to copy your corrected brief into a blank-book of 
convenient size, kept for the purpose. When it is 
filled you can arrange an index from the names of 
the parties so as to refer readily to the authorities 
cited in support of any point which may come up 
again in your practice. Every lawyer ought also 
to keep his own note-book, or index reriim, in 
which to collect the points of his experience and the 
results of his professional studies. Suppose, for 
example, that the case you have just tried required 
an examination and discussion of the methods of 
computing time, and that you sit down at the first 



178 SUGGESTIONS FOR YOUNG COUNSEL. 

leisure hour to transfer the substance of your brief 
to your note-book. 

You have learned that as between the for- 
mer owner and the purchaser at a tax sale of 
unseated lands the two years allowed for re- 
demption will extend from, say, the loth day of 
June, 1850, to and including the loth day of Jime, 
1852, in accordance with the general rule that when 
an act is to be done within a given number of days 
or years from a fixed day or event, either the first 
or the last day of the series is to be excluded from 
the count and the other included. But you have 
also learned that the same rule is not applied to the 
case of landlord and tenant, but that a lease for one 
year from the first day of April has been held to ex- 
pire with the 31st day of March following. In this 
case both the first and last days of the series are 
counted and the general rule is disregarded. Why? 
The answer given by the Supreme Court of Penn- 
sylvania is that it is done in obedience to the com- 
mon usage — ^the unwritten law of the country. 
Turning now to the letter "R" in your note-book, 
you will write at the left-hand margin of the page 
the words, "Redemption of Unseated Lands," and 
under this title you will make your note, "In com- 
puting time for, exclude the day of sale, include 
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the day of redemption," and add your case or cases 
in support of your note, thus : — 
Redemption of Unseated Lands. 

In computing time for, exclude 

the day of sale and include the 

day of redemption. See — 

Cromelien vs. Brink, 29 Pa. St. 

Rep. 522. 
You will then turn to the letter "L," and entei 
in like manner : 

Lease, — end of term under. 

Is fixed by including both the 

days. See — 

Marys vs. Anderson, 24 Pa. St. 

Rep., 272. 
Before closing your book and laying it aside it 
would be best to turn also to the letter "T," and 
make an entry like following : 
Time, — computation of. 

Exclude one day. 

Cromelien vs. Brink, 29 Pa. St. 

Rep., 522. 

Include both days. 

Marys vs. Anderson, 24 Pa. St. 

Rep., 272. 
You will surprise yourself at the amount, the 
variety, and the value of the material that you will 
accumulate in a few years by a regular and syste- 
matic observance of our suggestion to "gather up 
the results" of your professional labors while they 
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are fresh in memory and secure them in some con- 
venient form for future reference. Your note- 
book will increase in value with your increase in 
years and practice, and if your business leads you 
into other courts or requires you to try causes in 
other cotmties or states than that in which you re- 
side it will become an almost indispensable vade 
mecum. 



CHAPTER XIV 

ESTATES AND TRUSTS 

Borderland between business and the law — ^Trust com- 
panies — Difficulties of acting in a fiduciary capacity — 
Integrity in the execution of a trust. 

It is best for a professional man ambitious of 
success to keep to the proper work of his profes- 
sion. An old maxim, current among lawyers be- 
fore the days of Blackstone, affirmed that "the 
law is a jealous mistress," and it is no more toler- 
ant of a doubtful or a divided allegiance now than 
then. The maxim was understood to relate to the 
acquirement of law learning or a knowledge of the 
law, and was employed to increase the diligence of 
the learner, but it is as equally true of the practice 
as of the study. There is a certain vigilant self- 
possession, a clearness of perception, a promptness 
in decision, a dexterous management of details and 
formalities, and an easy steadiness of personal 
bearing that distinguish the trained professional 
athlete from all other practitioners. His less ex- 
perienced brethren feel the advantage and the su- 
periority which his constant emplojrment in profes- 
sional labors gives to him, and they never encoun- 
ter him in the court-room without an unpleasant 
apprehension of danger that they have not fore- 

i8i 
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seen, and that, coming suddenly upon them, may 
find them defenceless. The public, also, learns 
very quickly to distinguish the difference between 
the easy, confident readiness of the one and the un- 
easy, distrustful hesitation of the other, and, as it 
often happens, pays its tribute to him who does not 
need it. 

There is a sort of borderland between law 
and general business which, because it promises ^ 

present pecuniary returns, tempts many young [ 

lawyers to forget the "jealousy of the law," and ! 

induces them to divide their time and their energies j 

to their ultimate disadvantage. To this border- 
land the suggestions of this chapter are directed. 
The qualifications most important to the proper 
administration of the estate of a decedent, to the ' 

settlement of the affairs of an insolvent, to the ju- 
dicious investment of the funds of minors, and to 

I 

the management of the busmess of a trust, are those , 

that are necessary to the successful business man i 

rather than those necessary to the successful law- | 

yer. So generally is this fact recognized that much ! 

of this kind of business is now done, especially in j 

the large cities, by corporations organized for this 
special purpose. These corporations transact the 
business intrusted to them as banks and insurance 
companies transact theirs, through the instrumen- 
tality of lay clerks and book-keepers. They employ 
counsel to advise them or to conduct their litigation 
but loans are made, securities purchased, rents col- 
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lected, and the general business of settling estates 
conducted in the same manner that any large busi- 
ness house would employ in the management of 
its affairs. Whether a lawyer should engage in 
work of this sort to any considerable extent de^ 
pends upon the line of labor that he intends to pur- 
sue. If his personal and business habits incline 
him to this kind of work rather than to that which 
is strictly within professional lines it may be best 
for him to devote himself to it. 

Some men with fine legal minds have found in 
this way a pleasant and fairly remunerative busi- 
ness. But if a lawyer intends to devote himself to 
the regular practice of his profession he should, as 
a general rule, decline appointments of the sort of 
which we have been speaking. They will take time, 
a large amount of it, in attention to mere details 
of business that a lawyer can not afford to spare 
from his book and his briefs, and they will compel 
the performance, or the personal supervision of, 
labor that is mere clerical work, office drudgery. 
The acceptance of these appointments places a law- 
yer in a position where he must use his own name 
as plaintiff and where he is liable to have it used 
as defendant in all the litigation necessary to the 
settlement of the estate, the preservation and the 
management of the fund or trust which he may 
have in charge. 

We have already stated at some length in an- 
other part of this volume the reasons why this is 
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not desirable and it is not necessary to repeat them 
here, but there is one reason that is peculiar to 
these cases and that deserves mention. It is, that 
you will ordinarily be expected to serve those 
whom you represent in a double capacity. They 
have a right to expect you as administrator, guar- 
dian or trustee, to render them the service which 
the nature of the trust requires, and they will ex- 
pect, without any right to do so, that you will also 
bring into their service, your legal knowledge and 
your professional experience. While serving them 
as their business agent for the ordinary compensa- 
tion that would be allowed to a layman you will be 
expected to serve as your own, and therefore as 
their counsellor, attorney, or advocate, as the case 
mayrequire. If youdecline toact in accordance with 
this expectation and wish of your principals they 
will be disappointed and dissatisfied, and will prob- 
ably regard you as obstinate, unobliging, and fini- 
cal. If you comply with their evident wish you 
will find your responsibilities doubled while your 
compensation remains unchanged, and you will 
subject yourself to the awkwardness as well as to 
the pecuniary risks of representing yourself, of be- 
ing both client and attorney. 

We repeat, therefore, that for one who in- 
tends to live by the practice of his profession, 
it is best to decline to enter, except under 
special circumstances, upon this "borderland" 
of which we have been speaking. When cir- 
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cumstances seem to require it of you, and you 
take upon yourself the responsibilities of such an 
appointment, go about your work as you would 
advise a client to do under similar circumstances. 
Be patient and painstaking in the management of 
business details and in your intercourse with all 
persons interested, whether as debtors, creditors, 
heirs-at-law, or otherwise. Make charitable al- 
lowance for want of professional knowledge, for 
personal necessities, for infirmities of temper and 
temperament, so that while you are decided and 
explicit you may also be courteous and concilia- 
tory. Close up the business intrusted to you as 
speedily as it can be done without unnecessary sac- 
rifice. Some men seem to be governed only by 
the first half of this suggestion and to pay very 
little attention to the work that is made by their in- 
discreet haste to convert property, real and per- 
sonal, into money, or to push to an extremity their 
efforts to enforce pa)mient from all classes o^ 
debtors alike. 

Promptness is one of the cardinal business 
virtues, but its exercise requires the supervis- 
ing control of practical business sense in order 
to secure the best results. Procrustean meth- 
ods are no wiser in business than in morals. Your 
management of each case, each estate, or fund, 
must depend to a large extent upon the circum- 
stances that are peculiar to it, and the duty to pre- 
pare as speedily as possible for your final account 
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ought never to cause you to lose sight of the duty 
to realize from the property under your control as 
near its actual value as the situation will per- 
mit. The other extreme, however, needs to be 
carefully guarded against. "The law's delays," 
which are really not the delays of the law at all, 
are complained of sometimes by expectant widows 
and children, with abundant reason. There are 
men who are capable of delaying the settlement of 
an estate or the investment of a fund without any 
regard for the necessities of those whom they rep- 
resent, and with the simple purpose of using the 
funds in their own business and for their own pro- 
fit. It is unnecessary to enlarge upon the cruel 
selfishness of such a course or upon its impolicy. 
To guard as effectually as possible against the 
temptation to such a course, make it an invariable 
rule never to mingle the funds you control in any 
representative capacity whatever with your own. 
They are not yours. You have no right to use 
them. It is your obvious duty to keep them at all 
times separate from your own, and ready for pay- 
ment whenever called upon to the party to whom 
they belong. 

Be scrupulously honest in all your dealings with 
the property under your control and with all per- 
sons interested in it. Your accounts are ultimately 
to be settled under the supervision of the courts 
with an opportunity for thorough investigation 
into the items of which they are made up. Your 
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books and vouchers will be open to examination, 
and you may be required to answer under oath in 
regard to them. It is worth while, therefore, to 
keep them so plainly and so fairly as to stand the 
severest scrutiny at any time. But your integrity 
ought to go deeper down than the entries in your 
books of accounts. It ought to take hold upon you 
and guide your intentions as well as your visible 
acts. 

Let us suppose that an active business man whose 
affairs are unwisely extended, suddenly dies. His 
administrator makes at once a very careful inven- 
tory of the assets, and promptly advertises them for 
sale. The day of sale is a day of storm and few 
persons attend as bidders. Persons interested urge 
a postponement of the sale, but the administrator is 
not willing. He insists that the sale must proceed 
and the estate be closed up without regard for 
the convenience of bidders or the state of the 
weather. The sale begins under all these disad- 
vantages, and the adult son of the administrator 
appears as a bidder. Much of the most valuable 
property is struck down to him at ruinous prices, 
and the sale is completed. The administrator files 
his vendue list, and accounts for the beggarly 
prices it shows him to have received, while he is 
quietly selling the articles so bought at his own sale 
at an advance of fifty or one hundred per cent., and 
putting it in his own pocket. This may be regular 
on its face, and so far as the papers and accounts 
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show its character, it may be unimpeachable at law, 
but it is downright robbery nevertheless, and it in- 
volves a cool, scoundrelly betrayal of the trust 
which the appointment as administrator imposed. 
One such transaction will stick to and besmirch 
the reputation of a lawyer for a lifetime, even 
though he succeeds in keeping his booty and es- 
caping exposure in the courts. 

If you accept a position of trust, keep yourself to 
the duties and responsibilities of your position. 
Also, do not act as your own lawyer, but select 
some professional friend as your adviser, and sub- 
mit your doubts and difficulties to him for his 
opinion. It will be safer and better for you to act 
upon his advice and to put yourself in the same at- 
titude that you would expect your clients to take 
under similar circumstances. This is all that can 
justly be asked or expected of you, and it is all that 
it is prudent for yourself or safe for the benefi- 
ciaries interested in the estate that you should at- 
tempt to do. Here we come back to the suggestions 
with which this discussion began, viz. : that a law- 
5''er who expects to live by the practice of his pro- 
fession will find it to his interests to keep to the 
proper work of his profession. It is better to serve 
an estate as the adviser of the administrator, execu- 
tor, guardian, or trustee than to assume the busi- 
ness cares and labors incident to its actual admin- 
istration or management. In other words, it is 
better for a professional man to serve his em- 
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ployees in his professional than in any lay ca- 
pacity. But independently of this consideration it 
is unquestionably true that this line of professional 
labor is a desirable one for a lawyer to cultivate. 
The persons selected to act as executors, trustees or 
in other fiduciary relations, are usually competent 
and experienced business men. When they come 
to their legal adviser for an opinion it is upon some 
definite question which has arisen in the manage- 
ment of the business they have in hand, which they 
can state clearly, and upon which they are prepared 
to understand at once the advice given. In acting 
upon your directions they have the experience and 
discretion so necessary to the successful manage- 
ment of important affairs. They are therefore a 
very desirable class of clients in this respect, and 
the fees properly chargeable for the services ren- 
dered them will bring a larger compensation for 
the actual time consumed than is afforded by any 
other of the ordinary lines of legal business. Upon 
this subject of the fees charged to estates for legal 
services, a word of caution will not be out of place. 
There are lawyers, as well as laymen, who seem 
to regard an estate as a fair subject for plunder, 
and who contrive to subtract from it all they can 
safely do, without regard for restraints, moral or 
professional. The important question with them 
when fixing the amount of their fees is not, "What 
is the fair value of the services I have rendered ?" 
but rather, "What is the utmost sum I can hope to 
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collect?" What they want is not simple compensa- 
tion, but an opportunity in the name of compensa- 
tion to thrust their hands down deeply Into the 
funds they are under obligations to protect. Such 
men bring harm upon themselves and odium upon 
the profession they degrade. They are not only 
dishonest toward others, but stupidly shortsighted 
toward themselves. They are guilty of the folly 
of the old woman in the fable who killed the goose 
that laid the daily golden egg, for they drive away 
the legitimate fees of many to-morrows by their 
extortionate charges of to-day. The dead man, 
whose estate they plunder under the pretext of 
fees, may not object to their charges, but the com- 
plaint of his widow and orphan children may be 
heard in the inner circle of a hundred homes. The 
bankrupt may not care how large a slice the at- 
torney of the assignee carves off the assigned es- 
tate for his own use, but a long list of keen-eyed 
creditors will talk it over and will pronounce a 
decided opinion in a decided way upon the obnox- 
ious charges and the character of the man who 
made them. 



CHAPTER XV 

TRIAL BY JURY 

Development of trial by jury-r-Present value of, diversity ot 
views — Suggested improvements — ^Unanimity rule- 
Majority verdicts — Compromise of verdicts. 

The system of trial by jury now in common use 
among the English speaking peoples of the globe is 
the outgrowth of centuries of suffering and ex- 
periment. It has developed slowly, with the de- 
velopment of the Anglo-Saxon race, and that race 
has everywhere and under all circumstances clung 
to it with a remarkable tenacity; The right to be 
tried by a jury of one's peers has been regarded 
as the most important safeguard of personal lib- 
erty, from a period long before the provisions of 
Magna Qiarta were formulated, and its in- 
fringement was one of the grievances that roused 
the barons and brought about the famous meeting 
with King John at Runnymede. 

Slowly, but steadily and certainly, the earlier 
forms of trial have disappeared before it. The "or- 
deal," which was an appeal to the supernatural, the 
"wager of battle," which was the reliance of the 
strong, and the "wager of law," the uncertain de- 
pendence of the timid and the weak, have all given 
place to what may be called the wager of testimony, 
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the method of trial with which we are all familiar, 
in which the parties present their proofs to the 
judgment of a jury of twelve "good and lawful 
men/' who determine the credibility and weight of 
the evidence, and who pronounce the true word 
upon the subject of controversy between the par- 
ties, by their verdict. 

The development of the system has been slow, 
and it has been brought to its present condition by 
almost imperceptible advances, made at long inter- 
vals, to meet the improved condition and ideas of 
the successive generations that have employed it as 
a means of investigating questions of fact. The 
mode of selecting the persons from whom jurors 
are to be drawn, their qualifications and the number 
to be drawn for attendance upon the different 
courts, are subjects long since regulated by statu- 
tory provisions. The same thing is true of the ex- 
tent to which the right of challenge may be ex- 
ercised, of the manner in which challenges for 
cause are to be determined, and of the extent of the 
punishment that may be inflicted for any attempt to 
corrupt a juror. 

The old methods of coercion have long since 
been laid aside. A juror is not now in dan- 
ger of fine or imprisonment for his obstinate 
adherence to his own convictions if he refuses to 
concur in the conclusion of his fellows, nor can a 
disagreeing jury be put into a cart and carried 
about the circuit in order to compel an agreement. 
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It is no longer expected that a jury, upon retiring to 
consider the questions in a cause, are to be kept 
"without meat or drink, fire or candle, till they 
agree," but their comfort is considered, because 
experience has shown that darkness and cold and 
an empty stomach are not aids to deliberation. The 
respective functions of judge and jury have been 
more clearly distinguished so that interference is 
of rare occurrence. The rules regulating the ad* 
mission of evidence have grown less artificial and 
more reasonable and helpful, while at the same time 
the trial of causes by attorneys has been tending 
more and more toward a fair-minded investigation 
of facts, and an actual administration of justice be- 
tween the parties. 

There are some persons, however, Who still 
object to this method of trial, and insist that 
it ought to be immediately abandoned. The 
want of professional training on the part of 
jurors, which the friends of the system consider to 
be one of its excellencies, these critics charge to be 
a serious defect. They urge that a jury can not be 
protected against the influence of public sjrmpathy 
or popular prejudice; that even the professional 
corruptionist can find his way to the jury-box 
with a bribe in his hand ; and that when left unin- 
fluenced by any improper consideration their ver- 
dicts are often absurd and their methods ridiculous. 
They are particularly severe in their comments 
upon the folly of expecting twelve unlearned men 
13 
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to solve the riddles of a complicated case, and be 
able to reach the same conclusion upon the ques- 
tions of fact about which the parties are so widely 
apart. 

There is something of truth at the bottom 
of most of these objections to our jury system, 
but the same objections may be urged with equal 
or greater force against any system that has ever 
been suggested as a substitute for trial by jury. 
They all depend upon men for their administra- 
tion, and it is not reasonable to suppose that per- 
fect results can be worked out through imperfect 
instrumentalities. If men were both infallible and 
incorruptible any system would be good enough 
and could be depended upon to reach right results; 
but as men are neither infallible nor incorruptible 
no system that depends upon their instrumentality 
can be expected to be wholly free from their imper- 
fections. 

There are two observations that should be 
made here, about which there will be very little 
difference of opinion among lawyers. The first of 
these is, that tfiose who find most fault with our 
system of trial by jury and are most anxious to 
abandon it, are, as a rule, those who know least 
about it, and have had little or no experience of its 
actual results. They would find fault from habit 
with any system they might find in operation, and 
would propose a change for the mere sake of over- 
turning that on which men had come to depend. 
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Their constitutional tendency is not constructive 
but destructive, and they never trouble themselves 
about the consequences that may follow from a 
subversion of the existing order of things. The 
other observation is that the judgment of those fa- 
miliar with the subject and best qualified by obser- 
vation and experience to form a correct opinion 
about it, has been in the ages past and is in our age^ 
most strongly in its favor. 

Whenever the decision of questions of fact has 
been committed to men educated in the law, as is 
done in the Courts of Equity, the Courts of Ad- 
miralty, and the Court of Probate, there has ap- 
peared an unmistakable tendency toward the es- 
tablishment of precedents and the application of 
general rules as aids in reaching conclusions, the 
effect of which is to subject the question of fact to 
much the same treatment as a question of law. The 
settlement of questions of credibility is always an 
unpleasant task. When the responsibility rests 
upon any one person the disposition to relieve 
against it by the application of some general rule 
is very strong and very natural. But the twelve 
men come to meet these questions without any 
professional training or professional habits. They 
listen to the witnesses and they judge of their 
truthfulness as an experienced cashier judges of 
the genuineness of a bank-note, by a sort of first 
impression, the nature of which it would be difficult 
to explain. Their conclusion does not rest on pre- 
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cedent, nor is it influenced in any degree by arti- 
ficial rules. It is not the result of study nor of cal- 
culation. It is the direct and immediate effect of 
the appearance and manner of the witness and the 
naturalness and harmony of the incidents and de- 
tails of his testimony upon an honest and unbiased 
mind. 

Trial by a jury of laymen seems, there- 
fore, in theory, to be the best method that could 
possibly be devised for reaching correct results in 
the investigation of questions of fact. It is very 
safe to say that in practice it is certainly the best 
method that has yet been devised for that purpose. 
But as it has undergone changes in several impor- 
tant particulars in the past which have seemed to 
improve it and adapt it to the improved conditions 
of society, so it seems probable that it will undergo 
other changes in the future as they may be needed 
to meet the demands of a steadily advancing civili- 
zation. Public opinion is being already turned to a 
consideration of the practical value of the require- 
ment that the jury shall be absolutely unanimous 
in the conclusion embodied in their verdict, and 
many earnest friends of the jury system are begin- 
ning to think that the time has come when this 
requirement may be dispensed with, at least in all 
civil cases, and a majority of the jury permitted to 
render the verdict. The following are among the 
reasons for thinking such a change desirable : 

First. — The unanimity rule is not necessary for 
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the protection of suitors. If it should happen in 
any case that the minority of the jury was rig^t, 
and the verdict rendered by the majority was 
against the weight of the evidence or likely for any 
reason to work injustice, the power to grant a new 
trial affords the courts ample opportunity to se- 
cure the ends of justice. The courts are certainly 
a safer repository of this power than the minority 
of the jury, and a single juror may now, against 
the judgment of his eleven fellows and of the judge 
before whom the case was tried, grant a new trial 
by his refusal to concur in the verdict which the 
rest of the jury are ready to render. 

Second. — ^Verdicts are ordinarily majority ver- 
dicts in fact while unanimous in form. We do 
not expect, and we know that we do not get, in one 
case out of one hundred, a verdict which is per- 
fectly satisfactory to each of the twelve jurors 
who unite in it. The verdict is arrived at by con- 
cessions, and these must ordinarily come from the 
minority. They have to choose between conces- 
sions to the judgment of the majority and a dis- 
agreement, and with very rare exceptions they 
make the best terms they can with the majority in 
order to render a verdict. 

Third. — ^The present rule is not fair towards the 
jurors. We administer an oath to them requiring 
them to "well and truly try the issue," etc., "and 
a true verdict render according to the evidence," 
but when the trial is over and the jury, after having 
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been carefully instructed, go out to make up their 
verdict, it sometimes happens that after a few 
hours of deliberation they report that they are un- 
able to agree. In such cases they are uniformly 
told that it is their duty to agree, and that they 
must continue their deliberations for that purpose. 
They return to the jury-room, well knowing that 
what is expected of them is not a renewal of a dis- 
cussion which they feel already exhausted, but a 
splitting of differences and a series of concessions 
resulting in a verdict which is perhaps not in ac- 
cordance with the views of a single one of the jur- 
ors, but is the only attainable basis for an agree- 
ment It is like the parting adieu which some wit 
puts in the mouth of an anxious father as his son 
is about to leave the parental roof and enter upon 
an independent search for employment and for- 
tune. "My son, make it an inflexible rule of your 
life to get money honestly, but be sure you get 
money." The jurors are sworn to render a true 
verdict according to the evidence, but they are in- 
structed that a verdict is necessary. If there should 
be one man among the twelve who feels it to be his 
duty under the oath he has taken to stand solidly 
on his own convictions of what is necessary to a 
true verdict, his followers will be sure to regard 
him as unreasonable and self-confident, and the 
probabilities are that he will be set down by judges 
and attorneys as an obstinate, impracticable man, 
who ought never to be in the jury-box. 
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The ends of justice would be better served by the 
change proposed. What are known as compromise 
verdicts are ordinarily not in accordance with the 
position of either party, but they represent the 
judgment of the majority of the jury upon the 
plaintifF^s cause of action or the defense set up by 
the defendant, so far abated in amount as the stub- 
bornness of the minority has enabled them to com- 
pel concessions by the majority as the price of an 
agreement upon a verdict. By way of illustration, 
let us suppose the plaintiff to be entitled to recover 
the whole of his claim, say five thousand dollars, 
or nothing. A majority of the jury are clearly of 
the opinion that he should recover. A minority 
wish to find for the defendant After many hours 
of effort no changes are made, the majority remain 
of opinion that the plaintiff should recover the 
whole of his claim, and the minority insist that he 
should recover none of it The only chance for 
agreement lies in concession upon the amount of 
the verdict. Nine of the jurors, we will suppose, 
are in favor of a verdict for five thousand dollars. 
A concession of one-fourth of that sum, in defer- 
ence to the opinion of one-fourth in number of the 
jury would result in a verdict in favor of the 
plaintiff for $3,750, just three-fourths of the 
amount to which he is honestly entitled. It may 
be said that such a verdict is better than a disagree- 
ment, afid so it ordinarily is, but if a majority ver- 
dict could be rendered there would be no reason for 
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adjustment and none for a slaughter of the plain- 
tiff's claim. 

It is not in harmony with our institutions or the 
spirit of the age. Majorities rule in repuUics. 
They are banning to rule ever3rwhere. Our law- 
makers are chosen by a majority of their constitu- 
ents. A majority in our legislative bodies makes 
the law for the state or nation. A majority of 
judges in our courts of last resort construe the 
laws so made, and decide all questions arising 
under them. Majorities settle all questions of po- 
litical or governmental policy in cabinet councils, 
and sustain or overwhelm parties or party leaders 
and platforms at the polls. Only in the jury-room 
do we insist on what is anomalous and impractic- 
able. So far as I am able to determine, the rule 
seems never to have prevailed in Scotland, but ma- 
jority verdicts have been uniformly recognized in 
that country as valid. It has been often sharply 
challenged in England, and in at least two of the 
United States the proposition to change it and sub- 
stitute the rule of the majority has been submitted 
to the people in the shape of a constitutional 
amendment. 

It would be very natural to suppose that such a 
change as this could be effected with little difficulty 
in a country like our own, where the spirit of free 
experiment and enquiry acknowledges no limits 
as final, and respects no opinion that is not fortified 
by reasons, yet there seems to be great hesitancy 
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on the part of the public, as well as among profes- 
sional men, about permitting the slightest inter- 
ference with our present system of jury trial. While 
we trust the most important questions in every 
other department of our affairs to the decision of 
the majority without the least hesitancy, and while 
we are perfectly aware of the fact that in the jury- 
room unanimity exists only in form, and that ver- 
dicts are ordinarily less intelligent and less just 
than the conclusions of the majority by just so 
much as the majority has been compelled to yield 
to the minority in order to secure an agreement, 
yet we seem not quite ready to take the advanced 
step at present. It is doubtless well to wait till the 
wisdom of making the change shall be generally 
conceded, and not to be in too gfreat haste to aban- 
don or to modify the forms and methods which we 
inherit, and which have descended to us through 
many generations. 



CHAPTER XVI 

PROFESSIONAL ETHICS 

No difference between personal and professional ethics- 
Scope of duty to clients — Oath of attorneys — Popular 
distrust of lawyers— Disreputable practices. 

"Professional ethics'^ is not a distinct system 
of morality, but it is the application of the accepted 
standards of right and wrong to the conduct of 
professional men in the business relations peculiar 
to their professional emplojrment It is not impor- 
tant what the profession may be or the nature of 
the relations resulting from it, for under all cir- 
cumstances the first duty of every business man is 
to conduct his business with integrity. In the gen- 
eral treatment of this subject it has sometimes 
happened that too much stress has been put upon 
the adjective "professional," so that the substan- 
tive, "ethics" has been almost lost sight of. In- 
deed, there are those who appear to have reached 
the conclusion that what a practicing lawyer may. 
or should do in any given case is to be determined, 
not by reference to the commonly received maxims 
of morality, but by an artificial system of rules, 
like those that regulate special pleading or deter- 
mine the choice of the forms of action ; rules which 
are inapplicable to lajrmen and which are intelli- 
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gible only to those who have received a profes- 
sional education. This is a mistaken and mischiev- 
ous view of the subject into which young lawyers 
are in danger of falling, and against which they 
ought carefully to guard. 

There is no difference between personal and pro- 
fessional ethics. The foundations on which the 
distinction between right and wrong rests go deeper 
down than a man's occupation, and are unaffected 
by any such accident as the choice of his business 
or his methods. They are in the nature of things 
fixed and immovable. The lawyer who overlooks 
this important truth and assumes the existence of 
one code of morals for the man and another and 
less exacting one for the practitioner will sooner or 
later find that his lower code has no absolute pro- 
visions, no fixed line, no distinct boundary be- 
tween the permitted and the forbidden, for when 
once the known limits of the higher code have been 
passed, the questions, "How far to go? When and 
where to stop?" are to be determined, not by our 
conscience or our moral instincts, for these have 
been already disregarded, but by an intellectual 
calculation of the necessities of the situation, and 
of the risks of exposure, loss of professional stand- 
ing, or punishment. 

Such an one may scorn to tell a falsehood 
under any ordinary circumstances, or in a mat- 
ter in which his personal interests only are in- 
volved, and yet feel no compunctions of con- 
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science at asserting as true what he knows to be 
false, or denying that which he knows to be true, if 
the exigencies of a trial or the success of his client's 
cause seems to him to require it. He is willing to 
mislead the court or the jury or both if there 
seems to be but little risk of detection with a fair 
prospect of gaining some temporary advantage 
thereby. He distinguishes broadly between his 
personal and his professional obligations to con- 
form to the requirements of the moral law. As a 
man, he feels that the law lays its requirements di* 
rectly upon his conscience, and that he can not dis* 
regard them without incurring moral guilt, but as 
a lawyer, he seems to conceive of himself as stand- 
ing at a point where two streams of obligation, 
flowing from widely separated sources, encotmter 
each other. The source of one is in the moral law, 
that of the other is in his client, and while ethics 
would recognize the former as the paramount ob- 
ligation, "professional ethics," as he understands 
the term, treats both alike, and undertakes to cal- 
culate the resultant or intermediate line between 
them. The territory lying between the line of 
strict morality, with its known landmarks, on the 
one side, and this resultant or intermediate line, 
which is without landmarks and definite descrip- 
tion, on the other, is the proper domain, according 
to his philosophy of professional ethics. 

But rightly understood, professional ethics 
knows no such line, no such territory; on the 
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contrary, it holds what conscience and com- 
mon sense affirm — that a falsehood is equally 
false and equally wrong, whether it be told 
to advance the interests of him who tells it, 
or those of his client or employer. There is no 
professional prerogative like the "poet's license" 
in literature which justifies the violation by a law- 
yer of the rules of conduct that apply to other men. 
The confusion of ideas that exists upon this sub- 
ject is due very largely to the peculiar character 
of the office or functions of a lawyer. He is the 
legal adviser, the advocate, the defender of those 
who employ him, but while he interests himself ac- 
tively in the discharge of his professional duties 
growing out of his employment by his clients, he 
will naturally become interested in his clients as in- 
dividuals. He will see their needs and their dan- 
gers ; he will feel their misfortunes and their fail- 
ures; he will also come to share, to some extent, 
their suspicions and their resentments. When, in 
this manner, his sympathies are enlisted in their 
behalf, he is in danger of allowing himself to do 
what he ought not, because of the interest he feels 
in, and for the sake of, his clients as individuals. 
The temptation comes in the concrete form. It also 
wears the disguise of a specious disinterestedness. 
"It is not for myself," one so tempted might say; 
"It is not for myself that I do this, but for an- 
other. It is to save my client who depends on me 
and whose interests seem to require it." This 
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is the point at which clear ideas upon the subject 
of professional ethics become important. The 
needs of one's client can never relieve against crime. 
Such offences as perjury, the corruption of jurors, 
of witnesses, and the abstraction of papers from .the 
files, which are too frequently committed and which 
are sometimes connived at by a certain class of 
practitioners, cannot be defended on such grounds, 
either before the law or in morals. If they could 
be, then the moral quality of an action would be 
made to depend, not on the law which forbids it, 
but on the strength of the temptation to commit 
it, a proposition too monstrous to be entertained for 
one moment. 

The true measure of the duty which an at- 
torney owes to his client is set forth so fully 
and so clearly in his oath of office that in this con- 
nection it is worth while to look at its terms. The 
form almost universally used, after requiring the 
support of the constitution, proceeds thus: — "and 
that you will behave yourself in the office of attor- 
ney within this commonwealth according to the 
best of your learning and ability and with all good 
fidelity, as well to the court as to the client; that 
you will use no falsehood nor delay any person's 
cause for lucre or malice." This brings us to the 
proper standpoint from which to consider the sub- 
ject, viz. : that the practice of the law is more than 
the private occupation of him who pursues it; that 
it is the duty of an office in which the courts and 
the general public are deeply interested. 
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It is laid down in Bacon's Abridgement, Vol. I, 
page 506, that : "Attorneys are officers of the cpurt 
and liable to be punished in a summary way, either 
by attachment or by having their names struck out 
of the roll of attorneys, for an ill practice^ attended 
with fraud and corruption and committed against 
the obvious rules of justice and common honesty." 
In this country the same doctrine has been fre- 
quently expressed with no less emphasis; "Attor- 
neys and solicitors are public officers and are under 
the government of the several courts in regard to 
their behavior;" 2 Denio, 607. So in the case of 
Daniel Wood, reported in 2 Cowan 29, the court 
said, "The practice of the law in the courts of jus- 
tice is permitted only to those who are appointed 
by the courts. The persons appointed are subject 
to the control of the courts and may be deprived 
of their right to pursue this occupation. These 
regulations evidently consider the practice of 
the law in the courts as a part of the administra- 
tion of justice; as a function important not only to 
private parties but also to the public." In Rush vs, 
Cavenaugh, 2 Pa. 187, Chief Justice Gibson, 
speaking of the position of an attorney says, 
"He is expressly bound by his official oath to be- 
have himself in his office as attorney with all due 
fidelity to the court as well as the client, and he 
violates it when he consciously presses for an un- 
just judgment ; much more so when he presses for 
the conviction of an innocent man." In a more re- 
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cent case, In re Samuel Davies, before the same 
court, reported in 93 Pa. 116, the position of one 
engaged in the practice of law was stated by Justice 
Mercur as follows: "An attorney at law sustains 
an important relation in the administration of jus- 
tice. He possesses certain powers and privileges 
from which others are excluded and assumes im- 
portant duties and obligations towards both court 
and client. He is an officer of the former and a 
representative of the latter. His position is so re- 
sponsible, his opportunities for good and for evil 
are so many, that both statute and common law 
have united in throwing all reasonable safeguards 
around his conduct." 

Not only the judges, but legislative bodies have 
insisted on fidelity to the courts and to the public 
as strongly as on fidelity to the client. As early 
as the Statute W. I., 3 Ed. I-29, it was provided 
by the English Parliament that "if any sergeant, 
etc., do any manner of deceit or consent to do it 
to beguile the court, and be convicted, he shall be 
imprisoned for a year and a day," etc. Under this 
statute it was held that it was a deceit to plead a 
false plea, to plead a fact which the pleader knew to 
be false, to appear and confess judgment without 
authority, to falsify a writ, to change a record, etc. 
Attorneys have been suspended from practice in 
England for such want of fidelity to the courts as 
"giving names to the sherii? to be returned as jur- 
ors," for "entering a judgment contrary to the rules 
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of court," and for "permitting an attorney whose 
name was struck out of the roll to practice in his 
name." 

In the case of State vs. Holding, i Mc- 
Cord's S. C. Rep., 379, an attorney was charged 
with attempting to corrupt a witness. The court 
on striking his name from the rolls, said : "Regard 
for the character of the attorneys of the court, for 
the safety of litigants who must apply for justice 
through such officers, and for purity in the admin- 
istration of the laws, all require that a member 
so capable of evil practice should no longer 
remain on the roll." In The People vs, Niven, 
Gen. Ses. N. Y., 1824, s. c. i Wheeler's Criminal 
Cases, 337, the charge was that Niven had been 
guilty of misconduct in the defense of one accused 
of crime in the criminal court, and the court said, 
among other things, as a reason for striking his 
name from the rolls : "It is proper that our courts 
should inquire into the learning and moral charac- 
ter of applicants in order that a learned and up- 
right bar may be entrusted with the interests of the 
community; is it not equally salutary that they 
should have the power to withdraw this sanction 
when it satisfactorily appears to them, from the 
official misconduct of individuals and their total 
want of integrity, that they are no longer worthy 
of public confidence? The power thus given to 
our courts is necessarily given. Its utility has been 
tested and sanctioned by experience. It should be 
discreetly but fearlessly exercised." 
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In Burr's case it was said that this power should 
be exercised to "purge the bar," and without refer- 
ence to the existence of criminal proceedings 
against the accused. So in Leigh's Case, i Mum- 
ford, 481, the court said that no persons "should 
be permitted to act who are guilty of unworthy 
practices or behavior in their profession," and in 4 
Wall, 333, it was said, "an attorney holds his of- 
fice during good behavior." The same thought is 
expressed a little differently in 10 Bush, 592, when 
the court says if the offence complained of, though 
not indictable, shows "such a lack of professional 
honesty as to make him unworthy of public confi- 
dence, it is sufficient cause for striking his name 
from the roll." 

The idea that a lawyer may disregard his 
duty to the Court in the interest of his client is 
stripped of all disguise by the late Chief Justice 
Gibson in his vigorous style in Rush vs. Cave- 
naugh, already cited. "It is a popular, but gross 
mistake," he says, "to suppose that a lawyer owes 
no fidelity to anyone except his client, and that the 
latter is the keeper of his professional conscience. 
He is expressly bound by his official oath to be- 
have himself in his office of attorney with all due 
fidelity to the court, as well as the client. . . 
. . The high and honorable office of a counsel 
would be degraded to that of a mercenary, were 
he compelled to do the biddings of his client against 
the dictates of his conscience." 
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These citations and the doctrines therein held 
are familiar to lawyers of experience, but to the 
I inexperienced they may be of value by showing 

that professional ethics has been uniformly under- 
stood by those best qualified to speak upon the sub- 
ject, as requiring the strictest fidelity to the court 
and the strictest personal and professional integ- 
rity. No countenance is given to the idea that the 
interests of a client or the stress of a trial can ab- 
solve a lawyer for one moment from his obliga- 
tions to the court or his duty as a man. No de- 
flected or resultant line is recognized as the limit 
of things permissible, but the line of professional 
rectitude is seen to be identical with that of per- 
sonal uprightness. 

If, therefore, it is true, as some recent writ- 
ers on the subject have affirmed, that the 
popular estimate of professional integrity among 
lawyers is not as favorable as it is desirable that 
it should be; and that there exists in the 
minds of men in business circles a feeling of 
distrust and apprehension when they find them- 
selves constrained to seek the remedies provided 
by law for the protection of their rights, it is not 
due to any want of recognition by the members of 
the profession of the correct standard of profes- 
sional conduct, nor of any reluctance to assert, or 
want of vigor in the exercise of the power to pun- 
ish the disregard of that standard whenever 
brought to the attention of the courts. 
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We believe that the popular distrust of lawyers 
has been greatly overestimated by the writers re- 
ferred to, but that it does exist to some extent is un- 
deniable. It is found, however, quite fre- 
quently among those who have had little, if any, 
contact with lawyers or with legal proceedings, and 
with whom it is simply an unthinking, traditional 
prejudice of which they could give no account and 
for which they could render no reason. To some 
extent it is due to the want of manly courage and 
truthfulness on the part of lawyers in their inter- 
course with clients in whose business they have 
been unsuccessful. They find it easier to tell a dis- 
appointed litigant that his defeat is due to the tricks 
and sharp practice of the attorneys on the other 
side, than to tell him that he had no case, or that 
their own ignorance, inattention, or mistake was 
the reason of its failure. If they succeed in deceiv- 
ing their client in this way he will, of course, con- 
clude that some lawyers are unscrupulous trick- 
sters, because his own lawyer^ who ought to know, 
tells him so, and he will distrust the administration 
of justice because he has been persuaded that his 
own cause was defeated by the successful use of 
disreputable practices. If, on the other hand, they 
do not deceive him, he will see and despise the in- 
sincerity of his own advisers, and is in danger of 
concluding that all the members of the legal pro- 
fession are as false, as unscrupulous, and as un- 
reliable as those into whose hands he has fallen. 
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Another cause for the existing distrust of which 
we are speaking may be found in the occasional use 
of dishonest practices by an attorney in his dealings 
with his client. There are men to be met with now 
and then in all professions and occupations who 
seem to regard their fellows as legitimate objects 
of plunder. No relation is so sacred, no misfor- 
tune so great, no distress so utter, as to be a pro- 
tection against the grasping selfishness of such 
men. Where an opportunity offers for wresting 
something from a client it is seized upon, and the 
defrauded victim concludes that no lawyer can be 
safely trusted, because he has trusted one and 
found him utterly unworthy of confidence. Some- 
thing of this distrust may be charged to sins of 
omission. One of the most common of these re- 
lates to extortions and other improper practices by 
officers. A client has been swindled or made to 
pay illegal or excessive fees. His attorney fails to 
notice it and advises him to let it go unnoticed. 
Instead of bringing it to the attention of the court 
promptly, so that justice may be done, he seems to 
prefer that the court should not know it. He 
seems willing to let his client suffer wrong rather 
than incur the displeasure of the officer. 

The effect upon the client is easy to see. He feels 
the wrong inflicted upon him by the officer and sees 
the attitude of his attorney toward it. His sense of 
injury will be exaggerated, and he will quite prob- 
ably jump to the extreme and unjust conclusion that 
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the administration of the law is one great, compact 
systematized swindle, in which all persons con- 
nected in any manner with the courts are leagued 
together against an unsuspecting public. Another 
sin of omission less frequent than the one just men- 
tioned, yet met with much too often, is due to too 
great tenderness of the feelings of a client. A law- 
yer is applied to with a plausible and well-told 
story. Upon his belief in it he decides upon a 
course of procedure and enters in good faith upon 
it. When at length a trial is reached and the evi- 
dence is fully developed he sees that he has been 
deceived, that his client really has no case, and 
that this is now apparent to court, jurors, and by- 
standers. What a lawyer ought to do under such 
circumstances is to explain fully to the court the 
reason for the position in which he finds himself, 
and ask to be relieved from the further care of a 
cause which he would not have undertaken had he 
not been imposed upon. What he too frequently 
does is to stand by the unworthy client to the last, 
and leave the public, who must judge by results 
when they have no other means of reaching a con- 
clusion, to conclude that he knew from the first the 
utter worthlessness of his employer's cause, and de- 
liberately lent himself for pay to aid his client, not 
to secure, but to circumvent, justice. 

Another subject that deserves mention in this 
connection is the defence of notorious and dan- 
gerous criminals. The ground on which this 
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is explained and defended is that every man 
is entitled to a fair and unprejudiced trial in 
accordance with the established forms and rules 
of law; and unless he can be convicted upon 
competent and satisfactory evidence, ought, for 
the sake of the public safety, to be acquitted. 
If these forms and rules may be disregarded in one 
case when the popular belief is against the defen- 
dant, they may be in any other, until it shall hap- 
pen that the safety of the citizen shall depend less 
on the protection of legal rules than on the favor of 
judges and juries. The maintenance of these 
forms and rules is, therefore, the shield of the in- 
nocent as well as of the guilty, and if it sometimes 
results in the acquittal of one who deserves con- 
viction it is better so than that the innocent should 
be convicted. It is not only the right, but the duty, 
of the advocate to stand guard vigilantly and cour- 
ageously over the rights of even a guilty client, 
without regard to popular clamor or prejudice. 
But when does his duty to his guilty client end? 
What is really meant by "a fair trial in accordance 
with the form and rules of law?" Just this; that 
the legal tests should be applied to the case of the 
commonwealth at every step. No evidence should 
pass unchallenged that is not competent, no fact 
should be accepted by the jury until it has been 
fully established by satisfactory evidence, and no 
presumption of guilt should be drawn except such 
as is clearly warranted by the facts found. Every 
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essential element of the crime should be established 
beyond a reasonable doubt by credible and compe- 
tent testimony, and the advocate may conscien- 
tiously press an acquittal for failure on the part of 
the prosecution to come up to the legal standard of 
proof at any point. 

So far, fidelity to the court and fidelity to 
the client concur; but some criminal lawyers 
do not stop here. They set themselves delib- 
erately to "work up" a defense when there is 
none in fact. They become what Judge Gibson 
calls the "mercenaries" of the thieves and robbers 
who employ them. They procure men to dog the 
footsteps of the witnesses whose testimony is sup- 
posed to be most unfavorable to their clients, and 
win them over, if possible, into sympathy with the 
prisoner. If this can not be done they then ply 
them with questions for the purpose of entangling 
them in a web of petty contradictions. They pro- 
vide the friends of the defendant with a copy of 
the jury lists, well knowing their purpose to cor- 
rupt some of the jurors if possible, so as to secure 
a disagreement if they can not secure an acquittal. 
They put witnesses upon the stand to establish an 
alibi or some fact important to the defense, whose 
testimony they are morally satisfied is untrue ; and 
in the argument they press upon the jury as worthy 
of belief evidence which they do not believe, and 
treat as credible witnesses those whom they know 
to be perjured. 
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Such practices are wholly indefensible upon 
any ground whatever. They are in deliberate 
disregard of the official oath to "behave with 
all good fidelity" to the court, "and to use no 
falsehood." Their object is not to aid in the just 
administration of the law, but to defeat it ; and the 
lesort to them by a certain class of unscrupulous 
practitioners who infest the criminal courts of rhe 
cities has driven the ablest and most upright law- 
yers wholly out of this department of the practice. 
When a community that has been recently shocked 
by the commission of some great crime in its midst, 
sees the criminal about whose guilt they have no 
doubt, acquitted of the offence and turned loose 
once more upon society as the result of the mal- 
adroit practices of his lawyer, it ought not to be 
wondered at if the unreasoning men and women 
of that community lose faith in the integrity of the 
bar, and come to regard its members as the foes of 
good order, and the accomplices of felons. 

Fortunately, the number of this class of lawyers 
is not large as compared with the membership of 
the profession, and it is not increasing. The courts 
are, and for some years have been, steadily raising 
the qualifications for admission to the bar, and 
voluntary associations as well as boards of exam- 
iners and boards of censors, have been rendering 
efficient service both by guarding the entrance to 
the profession with more care, and enforcing con- 
formity to a better standard of professional mor- 
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ality among those who are inside, by proceedings 
to punish, as for a contempt, those who violate their 
professional obligations. 

Perhaps the standard of qualifications for admis- 
sion is not yet as high as it should be. It would 
be reasonable to require that certificates of good 
moral character should be presented by persons 
other than the instructors of the applicant, and per- 
sons whose opportunities to know had been better. 
It would be wise to add to the ordinarily acquired 
curriculum of study some good work on profes- 
sional ethics, and it is very certain that no examina- 
tion of a candidate should conclude without a 
searching inquiry into his own standard of morals 
and his understanding of the professional obliga- 
tions, under which every lawyer comes, towards 
the court as well as the client, towards his profes- 
sional brethren and towards the public. 

The due administration of the law is of 
vastly greater importance than the result of 
any particular case, or the success or failure 
of any individual, and for that reason public 
policy as well as good morals requires that 
every lawyer should keep his attention on the 
official character of his employment. He is 
an officer of the court, a part of the machin- 
ery employed for the administration of justice, for 
meting out to suitors the exact measure of their 
legal rights; and he is guilty of a crime if he 
knowingly sinks his official duty in what may seem 
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to be his own or his client's temporary advantage. 
In the case of Ormerod vs. Dearman loo Pa. 
561, a man had been prosecuted for a misdemeanor. 
An attorney had contracted for a large fee on con- 
dition that he should procure the prosecution to be 
abandoned, and the client discharged. He suc- 
ceeded in inducing the prosecutor not to appear at 
court, and his client was discharged. When 
however, he attempted to compel the pa5rment of 
the fee contracted for, the courts refused him their 
aid, holding that such an agreement was against 
public policy, because intended to interfere with, 
and prevent the administration of, justice. Mr. 
Judge Paxson, who delivered the opinion of the 
supreme court, makes this clear statement of the 
principle controlling the case : "It would lower the 
standard of the profession and impair its dignity 
and usefulness were the principles contended for 
by the defendant, (that the contract in question 
was not against public policy), to receive judicial 
sanction. Its mere statement implies an under- 
standing that some means are to be used that are 
not professional ; such contracts, if sustained, can- 
not fail in many instances to interfere seriously 
with the administration of public justice." 

Two propositions are advanced in the foregoing 
paragraph which every young lawyer ought care- 
fully to fix in mind. The first of these is that wh *.t- 
ever tends to "lower the standard of the profession, 
and impair its dignity and usefulness," is against 
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public policy, even if the question of private morals 
be left wholly out of sight. The other is, that the 
employment of any methods or appliances by the 
practitioner to advance the interests of a client that 
tend to interfere with the administration of justice 
is "not professional," and will not be tolerated by 
the courts. 
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